United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 














INDEX TO BRIEF 
Subject Index 


Jurisdictional statement 


Page 
. 1 


Statement of the case 


2 


Statement of points relied on on appeal. 7 

Summary of argument . 8 


Argument.10-42 

1. The plaintiff was at most a mere licensee to whom 

the defendants owed only the duty to refrain from 
willful or wanton injury.10-20 

2. It is error for the Court to deny defendants’ mo¬ 

tion for a directed verdict when there is no action¬ 
able negligence . 20 

3. When the evidence shows that the plaintiff is at 

most a mere licensee, it is error for the Court to 
deny defendants’ prayers for instructions to the 
jury to the effect that the only duty owed to the 
plaintiff is to refrain from willful or wanton in¬ 
jury . 21 

4. When the evidence shows that the plaintiff is at 

most a mere licensee, it is error for the Court to 
instruct the jury that the liability of defendants is 
based on the doctrine of ordinary care. 21 

5. It is error for the Court to permit the introduction 

of evidence regarding the use of liquor by the de¬ 
fendant at times prior and subsequent to the hap¬ 
pening of the accident.22-31 














ii Index Continued. 

Page 

6. When the evidence shows conclusively that the 

plaintiff was guilty of contributory negligence, it 
is error for the Court not to direct a verdict for 
defendants.32-35 

7. It is error for the Court to deny defendants’ pray¬ 

ers for instructions to the jury on the issue of the 
contributory negligence of the plaintiff. 36 

8. It is error for the Court to deny defendants’ mo¬ 
tion to set aside the verdict or for a new trial based 
on the ground of newly discovered evidence ma¬ 
terial, relevant and vital to defendants’ case which 
was not known or available at the time of trial... 36-37 

9. It is error for the Court to deny defendants’ mo¬ 
tion to set aside the verdict or for a new trial when 
the evidence shows that the avrard of damages is 


excessive.38-41 

Conclusion. 42 


CASES CITED 

Babcock & Wilcox Co. v. Nolten, 58 Nev. 133, 71 P(2d) 

1051. IS 

Barrett v. Railwav Express Company, 20 App. D. C. 

381, 391 . 35 

Barry v. N. Y. C. & H. R. R. R. Co., 92 N. Y. 289.... 18 

Blood v. Colby, 260 N. Y. S. 233. 37 

Bradlev v. Kellev, 105 Vt. 478, 168 A. 554. 37 

Branan v. Wimsatt, 54 App. D. C. 374, 378, 298 F. 

833 ...11,13 

Brigman v. Fiske-Carter Construction Co., 192 N. C. 

791, 136 S. E. 125. 17 

Byrne v. N. Y. C. & H. R. R. R. Co., 140 N. Y. 362.... 18 

Chunn v. City & Suburban Railway, 23 App. D. C. 

551, 565 . 35 

Cole v. L. D. Willeott & Sons Co., 214 Mass. 453, 101 
N. E. 995 . 


14 













Index Continued. 


m 


Page 


Cowart v. Meeks, Tex. Comm. App., Ill S. W. (2d) 

1105. 10 

Dawson v. Shannon, 225 Ky. 635, 9 S. W. (2d) 998.. 27 

Dowling v. McLean Drug Co., 248 Ill. App. 270. 12 

Downes v. Elmira Bridge Co., 179 N. Y. 136, 71 N. E. 

743 . 14 

Edgerton v. Railroad Company, 6 App. D. C. 516, 524. 35 

Fontaine v. Washington Railway & Electric Co., 42 

App. D. C. 295, 42 W. L. R. 343. 29 

Guinn v. Delaware & A. Tel. Co., 72 N. J. L. 276, 62A. 

412. 16 

Hamakawa v. Crescent Wharf & Warehouse Co., 4 Cal. 


Harten v. Railway Company, 18 App. D. C. 260, 263.. 35 

Hyman v. Divorskv, 267 N. Y. S. 539. 37 

Iaconia v. D’Angelo, 104 N. J. L. 506, 142 A. 46_ 19 

Indiana Refining Co. v. Mobley, 134 Kv. 822,121 S. W. 

657 .*.. 12 


Ingram v. L T nited States, 106 F(2d) 683 . 25 

21 N. Y. S. (2d) 430, 432. 14 

Ireland v. Complete Machinery & Equipment Company, 

21 N. Y.S. (2d) 430,432 . 14 

Kirkpatrick v. Damianakas, 15 Cal. App. (2d) 446, 

59 P(2d) 556, 558 .15,22 

Knight v. Farmers’ & Merchants’ Gin Co., 159 Ark. 

423, 252 S. W. 30.12,17 

Knudsen v. Farmer’s Co-op. Creamery of Jenkins, 180 

Minn. 116, 230 N. W. 270 . 25 

Kruse v. Houston & T. C. R. Qo., Tex. Civ. App., 253 

S. W. 623 .10,11 

League v. Ehmke, 120 Iowa 464, 94 N. W. 938. 26 

Lindholm v. Northwestern Pacific R. R. Co., 79 Cal. 

App. 34, 248 P. 1033, 1035 .15,17 

Louisville Trust Co. v. Horn, 209 Ky. 829, 273 S. W. 


549.12 15 17 

Magar v. Hammond, 183 N. Y. 327, 76 N. E. 474. ’ 14 

Mature v. Devendorf, 130 Iowa 107, 106 N. W. 366.. 26 

Miller v. People, 216 HI. 307, 74 N. E. 743. 26 

Minor v. Stevens, 65 Wash. 423, 118 P. 313. 30 

Pettyjohn v. Basham, 126 Va. 72, 100 S. E. 813, 816. .11,14 
Randolph v. Great Atlantic & Pacific Tea Co., 2 F. S. 

462 . 12 




























IV 


Index Continued. 


Page 

Raynor v. R. Co., 129 N. C. 195, 39 S. E. 821. 30 

Sarna v. American Bosch Magneto Corp., 290 Mass. 

340, 195 N. E. 328 . 18 

Schuyler v. Nottingham, 236 N. Y. S. 212. 37 

Scott v. Klines, Inc., Mo. App., 284 S. W. 831. 12 

Soogoff v. Rosenkranz, 224 N. Y. S. 736. 37 

State Compensation Insurance Fund v. Allen, 104 Cal. 

App. 400, 285 P. 1053 . 14 

Stone v. Chicago, M. St. P. R. Co., 53 F(2d) 813. 30 

Toomev v. Wichison Industrial Gas Co., 144 Kan. 534, 

6l'P(2d) 891 . 14 

Union Electric Light & Power Co. v. Snvder Estate 

Co., 65 F(2d) 297, 302 . 24 

Union News v. Freehorn, 111 Ohio St. 105, 144 N. E. 

595 . 17 

Wagner v. The New York Central R. R. Co., 44 N. Y. 

465 . 25 

Washington Railway & Electric Co. v. Dittman, 44 App. 

D. C. 89, 92, 43 W. L. R. 713. 25 

Wheeler v. Kallum, Tex. Civ. App., 68 S. W. (2d) 591. 10 

Williamson v. Neitzel, 45 Idaho 39, 260 P. 689. 13 

Wills v. Russell, 100 U. S. 621, 25 L. Ed. 607. 24 

TEXT CITED 

90 American Law Reports, p. 887 . 13 

45 Corpus Juris 786 . 16 

Huddy, Encyclopedia of Automobile Law, Vol. 15-16, 

p. 371. 25 

Huddv, Encyclopedia of Automobile Law, Vol. 15-16, 

p. 376 . 26 

Jones on Evidence, Vol. 3, Sec. 820(a) . 24 

Restatement of Law of Torts, Sec. 383. 14 

Shearman and Redfield on Negligence, Vol. 4, p. 1793. 10 

Shearman and Redfield on Negligence, Vol. 4, p. 1794. 13 

Wigmore on Evidence, Vol. VI, Sec. 1873 . 29 























IN THE 


United States Court of Appeals 

for the District of Columbia 
April Term, 1941 


No. 8012 


RADIO CAB, INC., A CORPORATION, AND JAMES 
DOUGLAS, Appellants 

v. 

CHARLES V. HOUSER 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


This is an appeal by Radio Cab, Inc., a corporation, and 
James Douglas, defendants below, from a judgment for the 
plaintiff entered by the District Court of the United States 
for the District of Columbia, on the verdict of a jury in an 
action for damages for personal injuries (Appellants’ App. 
7). 
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The District Court had jurisdiction under Sec. 44, Tit. 
18, D. C. Code (Act of March 3, 1901, 31 Stat. 1200, c. 854, 
§64). 

This Court has jurisdiction to review the judgment under 
Sec. 26, Tit. 18, D. C. Code (Act of March 3, 1901, 31 Stat. 
1225, c. 854, § 226). 

The pleading necessary to show the existence of the juris¬ 
diction is: 

1. The complaint (Appellants’ App. 2). 

STATEMENT OF THE CASE 

Charles V. Houser, plaintiff below, sued the defendants 
below for personal injuries alleged to have been sustained 
about 2 A. M. on October 18, 1938, on a gasoline lot at H 
Street, N. W., between North Capitol and First Streets. 

Plaintiff had driven into the gasoline station to change 
the muffler on his taxicab and replace the old muffler with 
a new one which he had purchased at Cottage City, Mary¬ 
land (Appellants’ App. 27). He had patronized this sta¬ 
tion for several years, and was familiar with the manner 
in which automobiles coming into the station to get gasoline 
had to turn into the alley and back to H Street in making 
an exit (Appellants’ App. 27, 54). Shortly before 11 P. M. 
he asked the one attendant on duty if he could fix his cab 
there and was denied permission (Appellants’ App. 156). 
Later, about midnight, a different attendant, Hayward, who 
was a recent employee, put the plaintiff’s car on the lift 
and gratuitously aided the plaintiff in repairing the muffler 
on his car (Appellants’ App. 29, 85, 156). The lift was 
parallel with H Street and the distance from the end of the 
island w T here the gasoline pump was to the lift was about 
fifteen feet (Appellants’ App. 32). The muffler and exhaust 
pipe were removed from the car and placed on the ground 
about two to three feet from the side of and in front of 
and parallel to the lift. (Appellants’ App. 55, 86). The 
plaintiff was on his knees between the muffler and the lift 
facing the island and H Street looking right into the head- 
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lights of cars coming in for gas. His feet were back toward 
his car on the lift and his knees right alongside of the run¬ 
ning board (Appellants’ App. 35, 51, 55). He and the at¬ 
tendant were trying to disconnect the muffler and the ex¬ 
haust pipe and although the neighborhood was residential 
they had been hammering on the muffler constantly up until 
two o ’clock, but he was not sure that he was actually beating 
on it when the defendant’s car entered the station (Ap¬ 
pellants’ App. 58, 87, S8, 29, 33). He testified that after he 
was working there about an hour and a half or two hours, 
he saw the defendant Douglas pull into the station along side 
of the island to get gas. The lights from defendant’s taxi¬ 
cab were beaming right on him. He went right ahead with 
his work and paid no more attention to the cab (Appellants’ 
App. 57, 29, 58). He heard the car start after defendant 
got gas and the next thing he knew he was hit on the top 
of the head and knocked senseless and the car ran over his 
ankle. He was kneeling down so low over the muffler that 
the bumper of defendant’s car hit him on the back of the 
top of his head and cut him as he faced directly at the 
bumper. The only part of his body that was run over was 
his left ankle (Appellants’ App. 29, 56, 59, 60, 61, 63). The 
attendant and defendant picked him up and helped him into 
defendant’s cab and defendant started for the hospital and 
at plaintiff’s insistence stopped to let one of the passengers 
off at her home on the way to the hospital (Appellants’ App. 
29, 66, 105, 106, 123). As a result of his injuries he was 
unable to drive his taxicab and did not obtain other em¬ 
ployment until July, 1939. 

It was admitted that the taxicab was owned by the de¬ 
fendant, Radio Cab, Inc., and had been rented to the de¬ 
fendant Douglas who was operating it at the time the acci¬ 
dent occurred (Appellants’ App. 3, 98). 

The defendant Douglas testified that he had been using 
the gasoline station since 1934 as often as two or three 
times a day (Appellants’ App. 100, 101, 115). He had two 
passengers in his car when he entered the gas station be¬ 
tween 2:15 and 2:30 in the morning to get gas and pulled 
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up beside the island to the pump with the rear of his car 
even with the pump. He turned his wheel so that the right 
front wheels w'ere about two feet from the ramp and the 
back wheels about a foot and a half from the ramp with 
the front end of his car out so that he could make the turn 
on leaving the station. (Appellants’ App. 101, 102). He 
heard no noise and saw nobody in the gas station but the 
gas attendant, who came out of the office door beside the 
island and put gas in his car (Appellants’ App. 102, 110, 
116). After he paid for the gas, he turned on his ignition 
and started to pull out and had not gone over a foot and 
half or two feet when he heard someone scream. He got 
out of his car and saw the plaintiff getting up near the 
right front of his car by the island with his right hand on 
the coping, his head in the air and his back to the bumper 
(Appellants’ App. 103, 104, 112, 118, 120). This would 
place the plaintiff at the time of the accident directly in 
the path of cars making the usual exit instead of back by 
the lift as alleged by the plaintiff. The defendant and the 
attendant helped the plaintiff to his feet and assisted him 
into the taxicab and defendant took him to the hospital and 
remained with him while he was being examined. He saw 
plaintiff’s ankle which was a little red but not scraped or 
torn and saw no evidence of a cut on his head (Appellants’ 
App. 104, 109, 120). When he started his car off to go to 
the hospital, he did not back up, but made a U turn, as he 
had done many times before, directly into the alley and 
out H Street and did not bump his car against the lift or 
run over the muffler which was between the lift and the 
island (Appellants’ App. 105, 117, 118). After taking the 
plaintiff home from the hospital he returned to the gasoline 
station to obtain information for an accident report and to 
look for plaintiff’s identification card. He found two police¬ 
men there and talked with them about the accident and told 
them the story as he told it at the trial and they took a 
record of it and made a report (Appellants’ App. 110, 111). 

There was testimony of the physician who examined the 
plaintiff immediately after the accident and attended him 
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for eight days thereafter that his examination showed no 
cut or laceration of the head, no impairment of motion of 
the ankle and only a slight abrasion of the external surface 
of the left ankle which had almost completely healed after 
eight days. The X-ray showed the ankle bones to be in a 
normal condition. (Appellants’App. 138,139, 140.) There 
was also testimony that plaintiff had been employed as fore¬ 
man on W. P. A. projects continuously from July 1,1939, to 
the date of the trial, December, 1940, and during that time 

had onlv been absent twice for a total of 113 hours on ac- 
* 

count of ivy poisoning. (Appellants’ App. 135, 183, 184). 

There was testimony that the only business done at the 
gasoline station at the time of the accident was the sale of 
gasoline and motor oil, that there was no repair work of 
any kind done on cars, not even greasing of cars, and that 
the lift was used only to change oil. The duty of the em¬ 
ployees at the station was to sell gas and motor oil but 
not to repair cars (Appellants’ App. 85, 144, 145). The 
tools that were used to repair plaintiff’s car were borrowed 
from the garage man next door (Appellants’ App. 26). 

At the end of the plaintiff’s case, counsel for defendants 
moved for a directed verdict on the ground that there was 
no actionable negligence, since the only duty owed by de¬ 
fendant, an invitee, to plaintiff, a mere licensee, was to 
refrain from willful and wanton injury and there was no 
evidence of such conduct. This motion was denied (Ap¬ 
pellants’ App. 99). At the end of all the testimony, the 
motion for a directed verdict was again made on the grounds 
previously stated and the added ground of contributory 
negligence on the part of the plaintiff. The Court denied 
the motion and gave an exception (Appellants’ App. 161). 

During the cross-examination of the defendant Douglas, 
counsel for the plaintiff asked him whether he had ever 
gone into the gasoline station to drink whiskey with the 
boys or whether he drank any whiskey there in 1937, and 
whether he had a pint of whiskey on him on the night of the 
accident. Counsel for defendants objected to these inter¬ 
rogations, but the Court overruled the objections (Appel- 
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lants’ App. 112, 113). There had been no reference to 
liquor on direct examination. The witness Genoa, who was 
not present at the accident, was permitted to testify on re¬ 
buttal, without foundation on direct examination, that the 
defendant drank liquor at a time subsequent to the accident 
and after the defendant had been for a protracted time in 
the presence of nurses, doctors and policemen, none of whom 
detected any indication of the presence of liquor. Counsel 
for defendants moved to strike this testimony as irrelevant 
and immaterial, but the Court denied the motion (Appel¬ 
lants’ App. 149, 150, 151, 152, 153). A statement made by 
Bert McClear, who, according to the witness Genoa, was 
present at the time of the alleged drinking, completely dis¬ 
credits this testimony of Genoa (Appellants’ App. 158, 18, 
19, 20, 21). 

In charging the jury, the Court’s instructions were to 
the effect that the liability of the defendants was based on 
the doctrine of ordinary care (Appellants’ App. 161, 162, 
163). The Court denied defendants’ prayers for instructions 
to the effect that if the plaintiff entered the gasoline station 
for his own benefit and purpose, he was a mere licensee to 
whom the only duty owed by the defendants’ was to refrain 
from willful or wanton injury; that if the plaintiff placed 
himself in a position of peril on or near the path which he 
knew was used by persons purchasing gasoline and failed 
to keep a proper lookout, he was guilty of contributory 
negligence and could not recover (Appellants’ App. 4, 5, 
6, and 7). 

The case was submitted to the jury and verdict was re¬ 
turned in favor of the plaintiff in the amount of $2,500. 

The defendants moved to set aside the verdict and for 
judgment or for a new trial on the ground that there was 
no substantial evidence to sustain the verdict; that the Court 
erred in denying defendants’ motion for a directed verdict; 
that the Court erred in refusing defendants’ requested in¬ 
structions to the jury; that the Court erred in ruling on 
the admission and exclusion of evidence; that the Court 
erred in its instructions to the jury; that newly discovered 



7 


evidence discrediting testimony of a witness had been ob¬ 
tained; that the verdict was contrary to the weight of the 
evidence; that the amount of the verdict was excessive (Ap¬ 
pellants’ App. 8 through 15). Notice of appeal was filed 
by the defendants. 

STATEMENT OF POINTS RELIED ON ON APPEAL 

(Appellants’ App. 22, 23, 24, 25). 

1. The Trial Court should have directed a verdict for 
defendants, or should have entered judgment for the de¬ 
fendants, notwithstanding the verdict, for the following 
reasons: 

(1) There was no evidence of negligence on the part 
of the defendants to sustain the verdict. 

(2) The plaintiff was at most a mere licensee, and the 
defendants owed him no duty except to refrain from 
wanton and willful injury. 

(3) Assuming that the evidence indicated to the satis¬ 
faction of the Trial Court that the defendants were guilty 
of negligence and that the law of ordinary care applies 
in the case, the evidence shows conclusively as a matter 
of law that the plaintiff was guilty of contributory neg¬ 
ligence. 

2. The Trial Court erred in its rulings on the admission 
and exclusion of evidence, such admissions and exclusions 
being highly prejudicial to defendants. 

3. The Trial Court erred in denying defendants’ prayers 
for instructions to the effect that plaintiff, having entered 
the service station solely for his own benefit and purpose, 
was at most a mere licensee and the only duty owed to him 
by the defendants was to avoid willful, wanton or delib¬ 
erate injury. 

4. The Trial Court erred in denying defendants’ prayers 
for instructions to the effect that the plaintiff was guilty 
of contributory negligence if he placed himself in a position 




8 


of peril by remaining in the fixed path on the premises of 
the gasoline station which he knew w r as used as an exit by 
persons purchasing gasoline. 

5. The Trial Court erred in instructing the jury to the ef¬ 
fect that the liability of defendants w^as based on the doctrine 
of ordinary care rather than on the doctrine of willful and 
wanton injury. 

6. The Trial Court erred in refusing to grant the de¬ 
fendants’ motion to set aside the verdict and for judgment 
or for a new trial based on the ground of newly discovered 
evidence, vital to defendants and not known to defendants 
at the time of trial. 

7. The Trial Court erred in refusing to grant defendants’ 
motion to set aside the verdict or for a new trial based on 
the ground that the award of damages in the amount of 
$2,500 w^as excessive. 

SUMMARY OF THE ARGUMENT 

L 

The plaintiff was at most a mere licensee to whom the 
defendants owed only the duty to refrain from willful or 
wanton injury. 


n. 

It is error for the Court to deny defendants’ motion for 
a directed verdict when there is no actionable negligence. 

m. 

When the evidence shows that the plaintiff is at most a 
mere licensee, it is error for the Court to deny defendants’ 
prayers for instructions to the jury to the effect that the 
only duty owed to the plaintiff is to refrain from willful 
or wanton injury. 
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IV. 

When the evidence shows that the plaintiff is at most a 
mere licensee, it is error for the Court to instruct the jury 
that the liability of defendants is based on the doctrine of 
ordinary care. 


V. 

It is error for the Court to permit the introduction of evi¬ 
dence regarding the use of liquor by the defendant at times 
prior and subsequent to the happening of the accident. 

VI. 

When the evidence shows conclusively that the plaintiff 
was guilty of contributory negligence, it is error for the 
Court not to direct a verdict for defendants. 

VTL 

It is error for the Court to deny defendants’ prayers for 
instructions to the jury on the issue of the contributory 
negligence of the plaintiff. 

vm. 

It is error for the Court to deny defendants’ motion to 
set aside the verdict or for a new trial based on the ground 
of newly discovered evidence material, relevant and vital 
to defendants’ case which was not known or available at 
the time of trial. 


IX. 

It is error for the Court to deny defendants’ motion to 
set aside the verdict or for a new trial when the evidence 
shows that the award of damages is excessive. 
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ARGUMENT 

L 

The plaintiff was at most a mere licensee to whom de¬ 
fendants owed only the duty to refrain from willful or 
wanton injury. 

The plaintiff went to the gasoline station to repair the 
muffler on his car and to replace it with a muffler which he 
had purchased at Cottage City, Maryland (Appellants’ 
App. 27). The business at the gasoline station was con¬ 
fined solely to the sale of gasoline and motor oil. The sta¬ 
tion was not equipped to make repairs on automobiles. No 
repairs whatever were made and even changing grease on 
cars had been discontinued (Appellants’ App. 85,144). The 
only duties of the gas attendants were to sell gas and motor 
oil (Appellants’ App. 145). The proprietor of the station 
held out no inducement for the public to enter into or do 
business except for the purpose of purchasing gasoline or 
oil. 

Since the plaintiff entered the premises solely for his 
own interest and convenience he was at most a mere licensee. 
One who is on premises for his own convenience, by per¬ 
mission or on sufferance, has the status of a bare licensee. 
Shearman and Redfield on Negligence, vol. 4, p. 1793. 

In determining whether a person is a licensee or an in¬ 
vitee the Court in Kruse v. Houston & T. C. R. Co., Tex. 
Civ. App., 253 S. W. 623, states: 

“. . . the general test is whether the injured person at 
the time of the injury had present business relations 
with the owner which would render his presence of 
material aid to both, or whether his presence on the 
premises was for his own convenience, or on business 
with others than the owner. In the absence of some 
relation which inures to the mutual benefit of the two, 
or for that of the owner, no invitation can be implied 
and the injured person must be regarded as a mere 
licensee.” See also Cowart v. Meeks, Tex. Comm. App., 
Ill S. W. (2d) 1105; Wheeler v. Kallum, Tex. Civ. App., 
68 S. W. (2d) 591. 
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In distinguishing between a licensee and an invitee in 
Pettyjohn v. Basham, 126 Va. 72, 100 S. E. 813, 816, the 
Court said: 

“Usually an invitation will be inferred where the 
visit is of common interest or mutual advantage to the 
parties while a license will be inferred where the object 
is the mere pleasure or benefit of the visitor. ... If 
the scaffold was convenient, the use of it was as a 
licensee and not as an invitee. ... In order for the 
plaintiff to occupy the position of invitee, it must ap¬ 
pear that the use was not merely convenient, but rea¬ 
sonably necessary for the work to be done. . . . Mere 
convenience is not invitation. . . . The fact that access 
by way of the scaffold was easy and convenient did 
not warrant the implication of an invitation to use it.” 

This Court in Branan v. Wimsatt, 54 App. D. C. 374, 
378, 298 F. 833, said: 

“Persons engaged in business may be considered as 
inviting the public to do business with them, and to 
enter their stores or places of business for that pur¬ 
pose; but it can hardly be said that that invitation is 
broad enough to include those who have no business 
to transact, and enter from curiosity or for their own 
interest, convenience, or gratification. ’ ’ 

According to the evidence, the plaintiff asked for per¬ 
mission to use the lift in the service station and placed his 
car on it to change the muffler (Appellants’ App. 8). We 
submit that even though permission was obtained the status 
of the plaintiff was that of a mere licensee. In Branan v. 
Wimsatt, supra, this Court said: 

“A permission, whether express or implied, is not 
an invitation to enter or use, and establishes no higher 
relation than that of mere licensor and licensee.” 

In Kruse v. Houston & T. C. R. Co., supra, the plaintiff 
had been using the defendant railroad’s platform for over 
twenty-eight years for receiving and weighing cotton and 
defendant had acquiesced and permitted such use. The 
Court held that the plaintiff was on the platform for his 
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own convenience and his own business and that defendant 
had no interest and derived no benefit from his presence so 
that plaintiff was a mere licensee and not an invitee. 

The Court in Indiana Refining Co. v. Mobley, 134 Ky. 822, 
121 S. W. 657, held that the plaintiff, who was an insurance 
solicitor and who went through the premises with the con¬ 
sent of an officer of the defendant for the purpose of selling 
insurance to the employees was a licensee and not an 
invitee. 

In Knight v. Farmers’ & Merchants’ Gin Co., 159 Ark. 
423, 252 S. W. 30, the plaintiff had been invited to the plant 
on his own inquiry for the purpose of looking it over as one 
of the stockholders interested in its operation. The Court 
held that the corporation had no such interest in the visit 
as would make him an invitee and that he was a mere licensee. 

There is a line of decisions involving the use of telephones, 
washrooms and toilets in places of business, but in all the 
cases holding that the user was an invitee and not a licensee, 
it was shown that the telephone, washroom and toilet were 
maintained for the use of customers. See Randolph v. Great 
Atlantic <& Pacific Tea Company, C. C. C. Pa., 2 F. S. 462; 
Dowling v. McLean Drug Co., 248 Ill. App. 270; Scott v. 
Klines., Mo. App., 284 S. W. 831. 

It can be concluded that the plaintiff who entered the 
gasoline station for the sole purpose of fixing the muffler on 
his car and entirely in his own interest, even though he had 
permission of the attendant to do the work there, and used 
the lift which was not maintained for the use of customers 
to repair their cars, was a mere licensee. 

This action was brought on the ground that the defendant 
negligently drove his taxicab against the plaintiff who was 
in the gasoline station. The defendants contend that there 
was no actionable negligence. An essential element of ac¬ 
tionable negligence is the existence of some duty owed to 
one who suffered by the negligence and a violation of that 
duty to his damage or detriment. Louisville Trust Co. v. 
Horn, 209 Ky. 829; 273 S. W. 549. It is well established 
that the only duty the owner of property owes to a licensee 
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is the duty to refrain from willful or wanton conduct. This 
doctrine is followed in the District of Columbia and is set 
out in Branan v. Wimsatt, supra, as follows: 

“The children stood in no better relation to the owner 
of the property than that of a mere licensee, to whom 
the owner owed no duty other than that of not wantonly 
or willfully causing them harm, . . . Licensees enter 
upon the premises of another for their own interest, 
convenience, or gratification, and at least assume the 
risk of unconcealed dangers which are natural to the 
place, and which can be avoided by proper care.” 

The general rule that the duty of a property owner with 
respect to a licensee or trespasser is only to refrain from 
willfully and wantonly injuring him is followed in the Dis¬ 
trict of Columbia, the Federal Courts, in Massachusetts, 
New York, Pennsylvania, Maryland, and in the majority of 
the State Courts. This rule is stated in Shearman and Red- 
field on Negligence (1941), vol. 4, p. 1794, as follows: 

“As to such persons, the well settled rule is that the 
only duty of the owners or occupiers of land is to ab¬ 
stain from inflicting intentional, wanton or willful in¬ 
juries.” 

The defendant Douglas entered the gasoline station on 
the night of the accident, as on many former occasions, to 
purchase gasoline and did buy gasoline (Appellants’ App. 
101, 115) and was, therefore, a “business invitee.” One 
entering a place of business to make a purchase is an “in¬ 
vitee.” Williamson v. Neitzel, 45 Idaho 39, 260 P. 689. 

The doctrine that one other than the owner of premises 
has the right to the benefit of the rule that restricts the duty 
toward a licensee or trespasser to abstention from willful 
or wanton injury has found support in many jurisdictions, 
among them New York, Massachusetts, California, Kansas, 
Kentucky, Virginia, and Washington. 90 A. L. R. 887. How¬ 
ever, there is no controlling decision in this jurisdiction. 

The question presented in the case under consideration is 
whether the defendant Douglas, an invitee, owed no greater 
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duty to the plaintiff, a mere licensee, than the owner of the 
premises did and was only under a duty to refrain from 
willful or wanton conduct. 

In the recent case of Ireland v. Complete Machinery & 
Equipment Company, 21 N. Y. S. (2d) 430, 432, decided on 
May 2,1941, the Court held that an invitee was 

“. . . clothed with the rights of the owner of the prop¬ 
erty.” 

and the only duty the defendant invitee owed to the plain¬ 
tiff, a fourteen-year-old boy who was either a trespasser or 
a bare licensee, was to abstain from inflicting injury will¬ 
fully or by active negligence and the invitee enjoyed the 
same immunity from liability as though he were the owner 
of the land. The Court says: 

“One who occupies land at the invitation of the owner 
and for the purpose of conferring benefits upon him, 
should not be required to assume any greater burden 
than that borne by the owner. Authority for the view 
may be found in Dowries v. Elmira Bridge Co., 179 N. Y. 
136, 71 N. E. 743; Magar v. Hammond, 183 N. Y. 327, 
76 N. E. 474. See also the following decisions from 
other jurisdictions: Cole v. L. D. Willcott & Sons Co., 
214 Mass. 453, 101 N. E. 995; State Compensation In¬ 
surance Fund v. Allen, 104 Cal. App. 400, 285 P. 1053; 
Toomey v. Wichison Industrial Gas Co., 144 Kan. 534, 
61 P. (2d) 891; John F. Pettyjohn <£ Sons v. Basham, 
126 Va. 72,100 S. E. 813.” 

The Court refers to the Restatement of the Law of Torts, 
par. 383, which states: 

‘ ‘ One who does an act or carries on an activity upon 
land on behalf of the possessor thereof, is subject to the 
same liability, and enjoys the same immunity from lia¬ 
bility, for bodily harm caused thereby to others within 
and outside the land as though he were the possessor 
of the land.” 

The judgment was reversed upon the law in favor of the 
defendant invitee and the complaint dismissed. 


15 


In Louisville Trust Co. v. Horn, 209 Ky. 829, 273 S. W. 
549, it was held that an invitee of the owner of the premises 
owed no greater duty to a licensee than did the owner. The 
driver of defendant’s wagon was delivering tobacco to the 
Baltimore and Ohio Railroad depot and backed up to the 
platform without seeing a boy who was attempting to 
climb upon the platform to skate. The Court said: 

“If this action had been brought against the railroad 
company, it could not be sustained upon the ground 
that decedent was a licensee, since the only duty owed 
to such one is to refrain from injuring him after his 
situation is discovered and a fortiori would the same 
doctrine apply to an actual invitee, as was defendant’s 
servant at that time, in using the premises for the pur¬ 
poses for w’hich they were maintained.” Page 551. 

“There is no proof that defendant’s driver on the oc¬ 
casion in question was himself familiar with the use of 
the platform by decedent or his companions.... On the 
contrary, they testified that so far as they knew he did 
not see them, and did not know the decedent went or was 
behind his backing w T agon.” 

The facts in this case are quite similar to the case under 
consideration. In both cases the defendant was an invitee 
and the testimony w T as to the effect that defendant did not 
see the plaintiff and was not familiar with the use being 
made of the premises by the plaintiff at the time of the 
accident. 

In Kirkpatrick v. Domianakes, et al., 15 Cal. App. (2d) 
446, 59 P. (2d) 556, 558, the Court held that the defendant 
invitee owed no greater duty to the plaintiff than did the 
owner of the premises. Plaintiff who drove into a private 
alley without any right or express or implied invitation for 
his own purpose while looking for a parking place was a 
trespasser. The Court in support of its ruling cites Lind- 
holm v. Northwestern Pacific R. R. Co., 79 Cal. App. 34, 
248 P. 1033, 1035, involving an injury to a mere licensee 
w r here the Court said: 
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“It was therefore using the same by right as against 
appellant’s use thereof by sufferance, and consequently, 
so far as the question of negligence is concerned, was 
clothed with the rights of the owner and must be treated 
as such.” 

In Hamakawa v. Crescent Wharf & Warehouse Co., 4 Cal. 
(2d) 499, 50 P. (2d) 803, it was held that the rule of non¬ 
liability for injury to a trespasser may be invoked by the 
owner of premises or person having permissive control 
thereof. The Court said: 

“The plaintiff urges that only the owner of the prop¬ 
erty may invoke the rule limiting liability as to tres¬ 
passers. ... In view of the cases referred to with the 
exception of the case of Guinn v. Delaware & A. Tel. Co., 
72 N. J. Law 276, 62 A. 412, which is shown by a note in 
3 L.R.A. (N. S.) 988 to be opposed to the weight of 
authority, did it appear that the defendant as against 
the plaintiff had any greater or exclusive right to the 
premises. ... In the final analysis, as recognized by 
these same authorities, the test is whether the defendant 
engaged in the commission of the negligent act, knew 
of, or had reason to expect the presence of the person 
injured within the range of his negligent activities. 
In 45 C. J. 786, it is also stated: ‘But ownership of the 
property trespassed upon is not the absolute test, for 
the rule of non-liability may be successfully invoked 
by one who, although not the owner of the propery 
on which injury occurred, had rights therein superior 
to those of the trespasser who was injured.’ ” 

In the case before the Court the defendant Douglas who 
was a business invitee had rights superior to the plaintiff, 
a mere licensee. 

In the decisions holding the owner of premises or the 
invitee of the owner is under a duty to exercise ordinary 
care to avoid injury to a trespasser or licensee, the facts 
show that an affirmative act of negligence was committed 
after the defendant either was aware of or had reason to 
anticipate the presence of the licensee or trespasser. In 
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Louisville Trust Co. v. Horn, Supra, the Court said that 
the only duty owed to a licensee by either the owner or 
invitee is to refrain from injuring him after his situation is 
discovered. In Hamakawa v. Crescent Wharf & Warehouse 
Co., supra, the Court stated: 

“The test is whether the defendant engaged in the 
commission of the negligent act, knew of, or had reason 
to expect the presence of the person injured within the 
range of his negligent activities.” 

In Knight v. Farmers’ d Merchants’ Gin Com pang, supra, 
it was held that the owner of the premises was under no duty 
to a mere licensee except to do no act to cause his injury 
after his presence is discovered. In Union News Co. v. Free- 
horn, 111 Ohio St. 105,144 N. E. 595, the Court said: 

‘ ‘ The owner being aware of the presence of a licensee, 
or even a trespasser, is required to use ordinary care to 
avoid injury to him arising from the actual negligence 
of such owner or his servants.” 

The Court in Lindholm v. Northwestern Pac. R. Co., 79 
Cal. App. 34, 248 P. 1033, held that the rule that the owner or 
one other than the owner must exercise reasonable care to 
avoid injury to a bare licensee by active or an overt act of 
negligence was inapplicable. The plaintiff had been per¬ 
mitted to enter a shipyard to visit a relative on a certain 
ship and not finding him there proceeded to look for him else¬ 
where and was struck in the eye by one of the workmen. 
In holding the defendant not liable the Court said: 

“In the instant case, there was no evidence what¬ 
ever to show’ respondent’s employees at any time were 
or had reason to be aware of appellant’s presence.” 

The case of Brigman v. Fiske-Carter Construction Co., 192 
N. C. 791, 136 S. E. 125, holding the defendant owner of 
premises liable when defendant’s servant backed a truck 
into a car in which plaintiff was seated, can be distinguished 
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from other decisions in the same jurisdiction making owner 
liable to a licensee only for willful or wanton injury. In 
this case plaintiff was in a car in a place which defendant 
himself had designated as a parking place for automobiles 
and where he should have expected plaintiff to be. The 
case of Sarna v. American Bosch Magneto Corp., 290 Mass. 
340,195 N. E. 328, can also be distinguished from other Mas¬ 
sachusetts decisions which generally hold that one other 
than the owner of premises is only liable to a licensee for 
willful or wanton injury. In this case the defendant had 
received permission from the owner to use part of the 
land for dumping purposes and licensees were killed as a 
result of inhaling hydrogen sulphide gas w T hich had escaped 
from a tank which had been dropped by defendant into the 
dump. The decision holding the defendant liable was 
based on the fact that the defendant was negligent in not 
taking proper steps to render the tank harmless before 
abandoning it in a place where it might have been anticipated 
that others would be injured or killed by it. Byrne v. N. Y. 
C. d II. R. R. R. Co., 104 N. Y. 362, and Barry v. N. Y. C. & 
H. R. R. R. Co., 92 N. Y. 289, distinguish between active and 
passive negligence is holding the railroad under a duty to 
use ordinary care to avoid injury to a licensee. In both cases 
the plaintiffs were injured by a train backing up on them 
without proper warning while they were on a crossing ex¬ 
tensively and notoriously used by the public. The liability 
of the defendant was based on the ground that since the 
public w T as permitted to use the crossing the railroad was 
apprised of this fact and chargeable with knowledge of 
the danger to human life from operating its trains at that 
point, and was bound to take reasonable precaution to 
avoid injury to wayfarers. In Babcock & Wilcox Co. v . 
Nolten, 58 Nev. 133, 71 P. (2) 1051, the plaintiff was in¬ 
jured while seated in an automobile which was backed 
into by a car driven by defendant’s servant. The 
defendant was held liable on the ground that the evidence 
shovred that it was customary for visitors to park in the 
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space where plaintiff’s car was at the time it was struck. 
However, the Court stated that even active negligence 
causing injury to a licensee does not create liability in 
owner or person in charge of property unless such person 
or his employer was, or in the exercise of reasonable care 
should have been aware of the presence of the licensee in a 
place where licensee might be injured. 

in the case before the Court there is no allegation and 
no evidence of any wailful or wanton injury to the plaintiff 
on the part of the defendant Douglas. Willful or wanton 
injury can only be established by showing that one, with 
knowledge of existing conditions, and conscious from 
such knowledge that injury will likely or probably result 
from his conduct, and with reckless indifference to the con¬ 
sequences, consciously and intentionally does some wrong¬ 
ful act, or omits to discharge some duty, which produces 
injurious results. Jaconia v. D’Angelo , 104 N. J. L. 506, 
142 Atl. 46, 58 A. L. R. 614. 

The defendant testified that he did not see the plaintiff 
in the service station when he entered to get gas (Appel¬ 
lants’ App. 110, 116). Mrs. Geanopoulas, the passenger in 
his car, stated that she saw no one in the station but the 
gas attendant (Appellants’ App. 122, 127). The first 
knowledge they had of the plaintiff’s presence was when 
they heard him scream and saw him near the right front 
of the defendant’s car (Appellants’ App. 103, 118, 122). 
There was testimony to the effect that the station was well 
lighted and that there was a great deal of hammering 
going on while the muffler was being changed. Both the 
defendant and Mrs. Geanopoulas said that they heard no 
hammering or pounding at any time (Appellants’ App. 
110, 116, 121, 122, 125). The plaintiff stated twice on 
direct examination that he was not sure that he was beat¬ 
ing on the muffler at the time the defendant entered the 
station (Appellants’ App. 29, 33.). Since the gas station 
was in a residential neighborhood it seems unbelievable 
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that loud hammering would have been permitted at 2 A. M., 
the time of the accident. 

There is no evidence that plaintiff had any invitation 
from the owner to come upon the premises to repair his 
car. Nor is there evidence which would support a finding 
of willful, wanton or reckless conduct on the part of defend¬ 
ants which would render them liable to a mere licensee or 
trespasser. Defendant Douglas was not aware of the 
presence of the plaintiff and there is nothing to show that 
defendant had reason to expect that persons would be 
repairing cars within the field of danger. 

In view of the foregoing decisions and facts, the 
defendant, a business invitee, was under the same duty to 
the plaintiff, a mere licensee, as was the owner of the 
premises. This duty was only to refrain from willful or 
wanton conduct and he was under no duty to exercise reas¬ 
onable care to avoid injury by an active or overt act since 
he was not aware of or had reason to anticipate the 
presence of the plaintiff in a place where it was not custom¬ 
ary for repairs on automobiles to be made. Plaintiff has 
failed to establish facts out of which any legal duty of care 
on the part of defendants would arise. The burden of 
proof was upon him to establish such facts. 

II. 

It is error for the Court to deny defendants’ motion for 
a directed verdict when there is no actionable negligence. 

Relying on the doctrine set forth in the foregoing cited 
decision, we submit that as a matter of law, the Court should 
have directed a verdict for the defendants since there was 
no evidence to show a violation of defendant’s duty to the 
plaintiff, which duty was only to refrain from willful or 
wanton injury and, hence, no actionable negligence on which 
plaintiff could base his cause of action. Under such cir¬ 
cumstances the defendants’ motion for a directed verdict 
should have been granted. 
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in. 

When the evidence shows that the plaintiff is at most 
a mere licensee, it is error for the Court to deny defendants’ 
prayers for instructions to the jury that the only duty 
owed to the plaintiff is to refrain from willful or wanton 
injury. 

As previously set forth, the evidence in this case sup¬ 
ports the view that the plaintiff was at most a mere licensee. 
Tn accordance with the decisions heretofore referred to, the 
duty of the defendants to the plaintiff was to refrain from 
willful or wanton injury. Under the circumstances it was 
error for the Court to refuse defendants’ prayers numbers 
1, 2, and 3 (Appellants’ App. 4, 5). Had the Court in¬ 
structed the jury in accordance with the proposed instruc¬ 
tions of the defendants, the jury could not, on the evidence, 
have found for the plaintiff as there was not even an allega¬ 
tion and no evidence of willful misconduct on the part of the 
defendants. 

IV. 


When the evidence shows that the plaintiff is at most a 
mere licensee, it is error for the Court to instruct the jury 
that the liability of defendants is based on the doctrine of 
ordinary care. 


The Court’s instruction to the jury with respect to the 
liability of defendants to plaintiff was based on the doctrine 
of ordinary care. Since, according to the evidence and the 
law as set forth in the cited decisions, the plaintiff was a 
mere licensee, the only duty owed to him by defendants 
was the duty not to inflict willful or wanton injury. The 
only proper instruction to the effect that defendants were 
under a duty to exercise ordinary care to avoid injury to 
the plaintiff should have been upon a finding* that there was 
active negligence causing injury after defendants were 
aware of or had reason to anticipate the presence of the 
plaintiff in a place where he might he injured. The ques¬ 
tion of an affirmative act of negligence under such circum- 
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stances was not even presented for the consideration of the 
jury. 

Tn Kirkpatrick v. Damianakes, 15 Cal. App. (2d) 446, 59 
P (2a) 556, instructions to the jury on the theory that de¬ 
fendants owed the dutv of exercising ordinary care was 
held to he prejudicial error, where the undisputed evidence 
showed plaintiff was a trespasser and defendants were 
invitees and defendants properly urged the defense that the 
only duty owed plaintiff was to abstain from willfully and 
wantonly injuring her. 

It is urged that in the instant case the submission by 
instructions to the jury on the theory that defendants 
owed a duty to exercise ordinary care was likewise pre¬ 
judicial error. 

V. 

It is error for the Court to permit the introduction of 
evidence regarding the use of liquor by the defendant at 
times prior to and subsequent to the happening of the acci¬ 
dent. 

Objection was made at the hearing by counsel for defend¬ 
ants to the admission of the following testimonv on cross- 
examination of the defendant Douglas by counsel for the 
plaintiff (Appellants’ App. 112, 113): 

By Mr. Lichtenberg: 

Q. Have you ever come into this gasoline station to drink 
whiksey with the boys? 

Mr. Roberts: Objection. 

The witness: I don’t know if I have or not. 

By Mr. Lichtenberg: 

Q. You know what whiskey is, don’t you? 

A. Certainly. 

Q. Do you know where the gasoline station is, don’t you? 

A. Yes. 

Q. You know’ the boys w’ho w’ork there? 

A. Yes. 
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Q. Have you ever been in that office with any of these 
boys drinking? 

A. Not with any of these boys; no. 

Q. With any of the other boys there? 

A. Not as I recall. 

Q. Not in that office with anybody? 

A. Not as I recall. 

Q. You couldn’t say? 

A. I have been going in there since 1934. I don’t know 
what has been going on or what I have did—it is too far 
back. 

Q. In 1937, did you drink any during that period there ? 

Mr. Roberts: Now, if you know, please—in 1937 did he 
dring anything there— 

The Court (interposing): I overrule the objection. 

By Mr. Lichtenberg: 

Q. Do you remember whether in 1937 you drank any 
whiskey in that place? 

A. I do not. 

Q. You would not say you did not? 

A. I don’t remember ever drinking whiskey or anything 
in the premises. 

Q. Any beer on that occasion? 

A. I know I did not on that evening. 

Q. Any whiskey? 

A. No whiskey. 

*Q. Did Miss Garrison in your presence, drink any? 

Mr. Roberts: I object, your Honor. It is entirely im¬ 
material. It is perfectly obvious that the questions are in¬ 
tended to— 

The Court (interposing): I overrule the objection. 

These questions addressed to the defendant Douglas 
were not a cross of his direct examination. No reference to 
the use of liquor had been made on direct examination. In¬ 
stead of being cross-examination, they introduced an entirely 
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new field of discussion, namely, the use of liquor by the 
defendant. It is obvious that the main purpose of entering 
into this subject, irrelevant to the direct examination, was 
to prejudice the jury and the prejudicial effect of the ques¬ 
tions is clear. 

This mode of examination, conducted over the objection 
of counsel for defendants, was contrary to the well-settled 
rule, as stated in Jones on Evidence, Vol. 3, Sec. 820(a) 
as follows: 

“The American rule restricts cross-examination to 
facts and circumstances which are connected with the 
matters that have been stated in the direct examination 
of a witness. If a party wishes to examine a witness 
as to other matters he must do so by calling the witness 
in his own behalf.” 

This rule is enunciated by the Supremo Court and ap¬ 
plied in the District of Columbia and the majority of the 
States. 

In Wills v. Russell, 100 U. S. 621, 25 L. Ed. 607, it is 
stated: 


“Authorities of the highest character show that the 
established rule of practice in the Federal Courts and 
in most other jurisdictions in this country is, that a 
party has no right to cross-examine a witness, without 
leave of the Court, as to any facts and circumstances 
not connected with matters stated in his direct examina¬ 
tion, subject to two necessary exceptions. He may 
ask questions to show bias or prejudice in the witness, 
or to lay a foundation to admit evidence of prior con¬ 
tradictory statements. Subject to these exceptions, 
the general rule is, that if the party wishes to examine 
the witness as to other matters, he must, in general, do 
so by making him his own witness and calling him as 
such in the subsequent progress of the cause.” 

In Union Electric Light & Power Co. v. Snyder Estate 
Co., 65 F(2d) 297, 302, the Court says: 

“It is the rule of this Court that the party who calls 
a witness may restrict his cross-examination to the sub- 
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jects of his direct examination, and a violation of this 
right, if prejudicial, is reversible error.” 

This Court in Washington Railway & Electric Company 
v. Dittman, 44 App. D. C. 89, 92, 43 W. L. R. 713, states: 

“It is proper to permit upon cross-examination the 
bringing out of anything tending to contradict, modify, 
or explain the testimony given by a witness on his direct 
examination, or any logical inference resulting from 
it that may make for the party calling him. The gen¬ 
eral rule is that if a party wishes to examine a wit¬ 
ness as to matters not coming within these limitations, 
he must do so by making him his own witness and 
calling him as such in the subsequent progress of the 
case.” 

In Ingram v. United States, 106 F(2d) 683, it was held 
that permitting improper cross-examination to impeach 
direct testimony by questions not crossing it and creating 
prejudice in the minds of the jury was prejudicial error. 

There was no evidence that the defendant was under the 
influence of liquor or had had anything to drink on the 
day of the accident. The use of liquor by the defendant at 
a time prior to and remote from the period covered by 
this action was entirely irrelevant and immaterial. 

Huddy in his Encyclopedia of Automobile Law, Vol. 15- 
16, p. 371, says: 

“Exclusion of testimony as to the use of intoxicants 
by the driver at a time remote from the date of the 
accident is not error.” See also Knutsen v. Farmer’s 
Co-op. Creamery of Jenkins, 180 Minn. 116, 230 N. W. 
270. 

In Wagner v. The New York Central R. R. Co. 44 N. Y. 
465, the Court admitted evidence on the part of the plaintiff 
proving that the flagman employed by the defendant, at 
this crossing where the accident occurred, had been intoxi¬ 
cated on several occasions previous to the happening of 
the injury, and that his intemperate habits were known to 
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the officers of the railroad company. This was held error. 
Judge Leonard saying: 

“In my opinion this was an error, tending to in¬ 
flame and mislead the jury . . . His previous habits of 
intemperance had nothing to do with the case . . . His 
neglect on a former occasion, or his former intemperate 
habits, would not be sufficient to create negligence, or 
be any evidence of it, when this accident happened. 
The evidence objected to tended ... to create a pre¬ 
judice in the minds of the jury.” 

The judgment was reversed and a new trial ordered. 

In Mature v. Devendorf, 130 Iowa 107, 106 N. W. 366, 
the Court stated: 

“The testimony tending to show that the husband 
was addicted to the excessive use of liquor six or seven 
years prior to the time involved in this action was 
clearly incompetent as part of the plaintiff’s case.” 

See also League v. Ehrnke, 120 Iowa 464, 94 N. W. 938. 

In Miller v. People, 216 Ill. 307, 74 N. E. 743, 746, in con¬ 
sidering the admission of evidence as to the use of intoxi¬ 
cating liquor, the Court stated: 

“It is for the Court to determine whether proffered 
testimony as to the drinking of intoxicating liquor is 
such that it fairly tends to show that the intoxicant 
probably would produce a condition of intoxication at 
the time of occurrences under investigation. If the 
drinking was too remote in point of time, or too insig¬ 
nificant in point of quantity, to have such tendency to 
prove that a condition of intoxication existed at the 
time under investigation, the Court should refuse to 
admit it. If the intoxication is unrelated to the offense 
charged or matter under investigation proof pertaining 
thereto should not be admitted.” 

As is stated by Huddy in his Encyclopedia of Automobile 
Law, Vol. 15-16, p. 376, where the weight of evidence shows 
that the defendant was entirely sober at the time of the acci¬ 
dent, the admission of testimony that he was in the habit of 
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drinking is prejudicial error. He cites Dawson v. Shannon , 
225 Ky. 635, 9 S. W. (2d) 998, where the admission of evi¬ 
dence on cross-examination that defendant, in an action for 
injuries to a pedestrian struck by an automobile, was in the 
habit of drinking, was held to constitute prejudicial error 
in view of evidence that at such time defendant was en¬ 
tirely sober. The Court said: 

“When evidence is improperly admitted which may 
have influenced the jury and may have prevented a 
fair trial of the issues in the case, the Court cannot hold 
the admission of the evidence harmless to the defen¬ 
dant.” 

As a matter of law this cross-examination was improper 
and the use of liquor by the defendant at a period prior to 
and remote from the happening of the accident was entirely 
irrelevant and immaterial to the issue under consideration. 
We submit that it was error for the Court to overrule ob¬ 
jections made by counsel for defendants and to admit this 
testimony which obviously tended to mislead and prejudice 
the jury. 

Evidence as to the use of liquor by the defendant was 
also admitted over objection of counsel for defendants dur¬ 
ing the examination of the witness Genoa, an employee at 
the gas station, who had been tried for contempt at the first 
trial of this case at which a mistrial had been declared 
because of the injection of insurance, and who was not 
present at the gas station between 11:45 P. M. and the time 
the police arrived about 3:00 A. M., after they had been 
to the hospital. Toward the close of the case Genoa was 
called in rebuttal by counsel for the plaintitf and interro¬ 
gated regarding his activities on the night of the accident. 
He testified that he got off duty on that night at eleven 
o’clock and that he and a friend, Bert McClear, went to a 
lunch room nearby to get something to eat; that they re¬ 
turned to the gasoline station sometime after the accident; 
that the police scout car was there and the defendant Doug¬ 
las drove in; that Hayward, the attendant on duty, asked 
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him to drive the plaintiff’s cab back to his house; that he 
agreed to do so if the defendant would follow in his car and 
drive him back (Appellants’ App. 149, 150, 151); that he 
parked the plaintiff’s car and delivered the keys to the plain¬ 
tiff at his home; that he then got into the back of the defen¬ 
dant’s car and drove back to the gasoline station (Appel¬ 
lants’ App. 152). 

In the course of the examination of the witness Genoa by 
counsel for the plaintiff the following occurred (Appel¬ 
lants’ App. 152, 153): 

By Mr. Lichtenberg: 

Q. Did you observe anything unusual between the 
time you got into Mr. Douglas’ cab and the time you 
got back to the gasoline station? 

A. I don’t understand what you mean by unusual. 

Q. I will ask you direct—was there any odor of alco¬ 
hol in that cab? 

Mr. Roberts: I object—it is obviously leading. 

The Court: I overrule the objection. 

By Mr. Lichtenberg: 

Q. What else did he say? A. Then he pulled out a 
bottle and offered this girl a drink. She used a bad 
word. Must I say it? 

Mr. Roberts: I rule that that answer be stricken. 

The Court: I overrule the objection. 

By Mr. Lichtenberg: 

Q. All right. And after she said this bad word, 
what happened? 

A. She didn’t accept a drink and he took one, and 
then he said, “How about you, kid?” I said, “No.” 

Q. Have you ever seen Mr. Douglas in the office of 
the gasoline station drinking any liquor? 

Mr. Roberts: Objection. 

The Court: I sustain the objection. 

This evidence offered to impeach the testimony of the 
defendant Douglas was improper rebuttal. The only foun¬ 
dation laid for it was the questioning of the defendant on 
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cross-examination as to his use of liquor at times prior 
to the accident, a fact purely irrelevant and immaterial to 
the issue. In Fontaine v. Washington Railway <2 Electric 
Company, 42 App. D. C. 295, 42 W. L. R. 343, this Court 
held that a party cannot lay the foundation for the impeach¬ 
ment of a witness by procuring an answer on cross-exami¬ 
nation as to a fact purely irrelevant and collateral to the 
issue. The plaintiff, on cross-examination, had been ques¬ 
tioned on prior acts of negligence in boarding a car before 
it had stopped and denied that he had ever done so. The 
defense put on a witness to impeach plaintiff who testified 
that plaintiff had repeatedly run for and boarded a moving 
car. This Court held that it was error to admit the im¬ 
peaching evidence and remanded the cause for a new trial. 
The Court in its opinion stated: 

“Evidence of prior acts of negligence is inadmissible 
for the purpose of proving the particular negligent act 
charged. This cannot be accomplished by either direct 
proof of the prior act, or by way of impeaching a wit¬ 
ness who, on cross-examination, had denied that he 
was guilty of such prior acts of negligence. The rea¬ 
son is that the lack of connection between the act 
charged and the prior acts makes the former irrele¬ 
vant, and a party, in cross-examination, cannot exam¬ 
ine a witness as to a fact purely irrelevant and collat¬ 
eral to the issue and, by procuring a denial, thereby lay 
the foundation for impeachment.” 

The collateral and irrelevant fact elicited on cross-examina¬ 
tion was not, therefore, subject to rebuttal. 

Wigmore on Evidence, Vol. VI, Sec. 1873, referring to re¬ 
buttal evidence, states: 

“The usual rule will exclude all evidence which has 
not been made necessary by the opponent’s case in re¬ 
ply.” 

The rebuttal testimony was not directed to any testimony 
offered by defendants. Rebuttal testimony offered by the 
plaintiff should be directed to the rebuttal of testimony 
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brought out by the defendant. Stone v. Chicago, M. St. P. 
R. Co., 53 F. (2d) 813. 

Attention is directed to the fact that the use of liquor 
by the defendant which was offered in the rebuttal testi¬ 
mony of the witness Genoa occurred hours after the acci¬ 
dent. The plaintiff had been taken to the hospital, exam¬ 
ined and brought to his home by the defendant and defen¬ 
dant then returned to the gasoline station. The police had 
also been at the hospital and later gone to the gasoline lot 
to make an investigation. The witness Genoa testified that 
the police and defendant were at the station when he re¬ 
turned and that thereafter he agreed to take the plaintiff’s 
car to his house. The drinking by the defendant was alleged 
to have been done while he was driving the witness Genoa 
back to the lot after he had parked the plaintiff’s car and 
delivered the keys (Appellants’ App. 149-152). In view 
of these facts a considerable amount of time must have 
elapsed from the time of the accident until the time of the 
alleged drinking. 

It is urged that this evidence was immaterial and irrele¬ 
vant and should have been excluded. The drinking of 
liquor at a period subsequent to and remote from the time 
of the accident is no evidence to prove the matter in issue. 
In Minor v. Stevens, 65 Wash. 423, 118 P. 313, a personal 
injury action, a witness was interrograted regarding the 
chauffeur’s conduct after the accident. It was held that 
conduct after the occurrence of the accident was not ma¬ 
terial or relevant except so far as it is part of the res gestae 
and should be excluded. 

In Raynor v. R. Co., 129 N. C. 195, 39 S. E. 821, the plain¬ 
tiff claimed to have been wrongfully ejected from a car and 
the defense contended he was intoxicated at the time. To 
corroborate testimony that he was drunk at the time he was 
ejected from the car, evidence was offered that he was un¬ 
der the influence of liquor several hours afterward. The 
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Court held that such evidence should not be admitted and 
said: 

“Neither drunkenness or soberness is necessarily a 
continuing state; both conditions are liable to rapid and 
frequent fluctuation. ” 

Attention of the Court is called to the statement of Bert 
McClear (Appellants’ App. 18, 19, 20, 21). The witness 
Genoa testified that McClear went with him when he took 
plaintiff’s car home and drove back in the defendant’s car 
and they both refused the drink which defendant offered 
them (Appellants’ App. 158). Mr. McClear in his state¬ 
ment stated that he had never seen the police or defendant’s 
car at the gasoline station; that he had gone with Genoa 
when he brought the plaintiff’s car to his home and that they 
both had walked back to the gasoline station. These state¬ 
ments completely discredit the testimony of the witness 
Genoa. 

The evidence as to the use of liquor by defendant at times 
prior and subsequent to the happening of the accident 
elicited on cross-examination and on rebuttal diverted the 
minds of the jury from the real question and allowed them 
to speculate on the possibility that defendant might have 
been under the influence of liquor at the time of the acci¬ 
dent. There is no question as to the prejudicial effect of 
such evidence on the minds of the jury. We submit that the 
evidence was immaterial and irrelevant; that as a matter 
of law it was error for the Court to overrule the objections 
of counsel for the defendants and admit such evidence on 
cross-examination when no reference to liquor had been 
made on direct examination; that as a matter of law it was 
also error for the Court to refuse motion to strike testi¬ 
mony of the witness Genoa, offered on rebuttal for impeach¬ 
ment purpose, of the use of liquor after the accident since 
no proper foundation had been laid for such testimony. 
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VL 

When the evidence shows conclusively that the plaintiff 
was guilty of contributory negligence, it is error for the 
Court not to direct a verdict for defendants. 

The evidence presented at the trial clearly shows that the 
plaintiff testified falsely as to his location at the time he 
was struck by defendant’s car and that he was, in fact, hit 
while on the ground directly south of the end of the island 
in the path which had to be taken by defendant’s car in leav¬ 
ing the service station. 

The testimony of Hayward, the gas attendant, a witness 
produced on behalf of the plaintiff, on cross-examination 
wus as follows: The defendant pulled up to the island to 
get gas and the rear of his car was even with the pump. 
(Appellants’ App. 88.) The pump is at the north end of 
the island and the island is 16.8 feet long and from the south 
end of the island to the lift is 15.33 feet. (See map of sta¬ 
tion offered as physical exhibit.) After he put gas in the de¬ 
fendant’s car, he stood in the middle of the island beside 
the car at the flood light, where he w^as paid for the gas. 
He was still standing there when defendant’s car pulled 
away about 2, 3, 4, or 5 feet, bearing to the left with the nose 
of the car pointing west (Appellants’ App. 82, 83, 90). 
When the defendant stopped his car after plaintiff was hit, 
the plaintiff was right under the front wheel of the car with 
his head facing H Street (Appellants’ App. 92). After 
striking the plaintiff, the defendant backed his car up about 
a foot (Appellants’ App. 93). He helped him up to his feet 
and walked from the front end of the car to the door and 
put him in the car. The defendant’s car did not move again 
after it backed up about a foot after having struck the 
plaintiff and was at a slant and pulled straight on out into 
the alley when it left for the hospital. It did not run over 
the muffler (Appellants’ App. 91, 94, 95). He testified on 
redirect examination that after the plaintiff was put in the 
defendant’s car the defendant did not have to back up to 
get into the alley (Appellants’ App. 97). 
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The plaintiff himself testified on cross-examination that 
when he called to the defendant to have the car taken off 
his ankle, the gas attendant was standing right alongside 
of the defendant’s car which was at that time beside the 
island somewhere. He did not know how far the car backed 
up after it hit him, but when they put him in the defendant’s 
car to take him to the hospital the car was in the gas station 
alongside of the tank (Appellants’ App. 65, 66). 

The defendant Douglas testified as follows: When he 
pulled alongside of the island, he cut his wheels so that he 
could make a U turn into the alley without backing up 
(Appellants’ App. 102). After he got gas, he started to 
pull out and had not gone over a foot and a half or two 
feet when he heard someone scream. He backed his car 
up not over a foot and a half, got out of the car, and saw 
plaintiff getting up near the right front of the car with his 
right hand on the coping of the island. The driver’s seat 
had not passed the end of the island when he heard the 
scream (Appellants’ App. 103, 104). After the plaintiff 
was put in his car, he started out to the hospital, did not 
back up his car, but pulled straight out, making a U turn 
into the alley and out H Street. He did not bump his car 
against the lift, and did not run over the muffler (Appel¬ 
lants’ App. 105). 

Mrs. Geanopoulas, the passenger in defendant’s taxicab, 
testified that when the defendant pulled up beside the 
island, he cut his front wheels; that the cab was just start¬ 
ing to pull out after getting gas when she heard a cry, and 
when she saw the plaintiff, he was getting up from the front 
of the cab at just about the end of the island; that the plain¬ 
tiff went from the hood of the car and got in the front door; 
that when defendant started up after he put the plaintiff 
in his cab, he did not back up to get out into the alley, but 
went straight around and out to go to the hospital (Appel¬ 
lants’ App. 122, 123,124,125). 

The uncontradicted facts as thus presented are that de¬ 
fendant, as he drove up to the island, cut his wheels so that 
he could make a direct turn into the alley, went only a short 
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distance when his car struck the plaintiff, backed his car 
not more than a foot or two, put the plaintiff, who walked 
from the front end to the door, in his car which was right 
beside the island, and proceeded out into the alley on his 
way to the hospital by making a U turn straight into the 
alley without coming in contact with the lift or running over 
the muffler. 

As is shown by the map of the station offered as a physi¬ 
cal exhibit, in order for the plaintiff to have been struck 
in the location where he placed himself, tw r o to two and a 
half feet from the car on the lift, it would have been neces¬ 
sary for defendant’s car to have proceeded almost fifteen 
feet to the point of impact, since the distance from the island 
to the lift was 15.33 feet. Defendant’s car, having backed 
up only a foot or two after having struck plaintiff, would 
not have been by the island when plaintiff was put into the 
taxicab. 

Defendant could not possibly have made a direct turn 
into the alley without hitting the lift and muffler unless he 
had backed up more than a foot or two. The undisputed 
testimony was that the defendant, after striking the plain¬ 
tiff, backed his car only about a foot and then made a 
direct turn out into the alley without hitting the lift or the 
muffler. If plaintiff had been hit at a point two feet in front 
of the lift and defendant’s car backed up about a foot, the 
front of defendant’s car would have been only three feet 
from the lift, and in order to turn into the alley would have 
had to go under the lift with the car on it which extended 
nine feet toward the alley from the alleged point of impact 
(Appellants’ App. 34). According to the evidence the lift 
was about five feet high, the middle part of the lift was five 
inches, and the tires of the car hung down about a foot, 
which would make the distance from the ground to the bot¬ 
tom of the tires about three feet seven inches (Appellants’ 
App. 52, 81, 82). In order for a car to have gone into the 
alley and passed under the lift it, therefore, would have had 
to be less than three feet seven inches high to have avoided 
this obstuction. It is a matter of common knowledge that 
the height of a car is over three feet seven inches. 
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In view of all the testimony, it would have been a physical 
impossibility for the defendant to have struck the plaintiff 
at a point two to two and a half feet in front of the center 
of the lift. 

We submit that from plaintiff’s own testimony and that 
of the gas attendant and the undisputed testimony of the 
defendant and his passenger, the plaintiff could not have 
been hit in the place and manner described by him, but was 
hit near the end of the island -where he had negligently 
placed himself in the regular path of cars which he knew 
from experience automobiles must follow in leaving the 
station after getting gasoline. There is an absence of any 
direct testimony to the effect that the defendant saw or 
could have seen the plaintiff at the only location at which 
he could have been hit. The plaintiff in direct examination 
stated that he saw defendant’s car when it entered the sta¬ 
tion, heard the motor start but went right ahead with his 
work and paid no attention to it (Appellants’ App. 29, 58). 

It was error for the Court not to have granted defen¬ 
dants’ motion for a directed verdict when the evidence 
showed conclusively that plaintiff was guilty of contribu¬ 
tory negligence in placing himself in a position of peril in 
the path which he knew from his own experience was fol¬ 
lowed by cars leaving the station and in not keeping a 
proper lookout to avoid injury to himself after he saw 
defendant’s car enter. 

Whatever may have been the negligence of the defen¬ 
dant, upon carefully considering the evidence in the light 
of all reasonable inferences that may be drawn from its 
undisputed facts, it is clear that the plaintiff’s injuries 
were the result of his own want of ordinary care and pru¬ 
dence and under such circumstances the Court should have 
directed a verdict for defendants. See Harten v. Railway 
Company, 18 App. D. C. 260, 263; Barrett v. Railway Com¬ 
pany, 20 App. D. C. 381, 391; Edgerton v. Railroad Com¬ 
pany, 6 App. D. C. 516, 524; Chunn v. City <S> Suburban 
Railway, 23 App. D. C. 551, 565. 
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vn. 

It is error for the Court to deny defendants’ prayers for 
instructions to the jury on the issue of the contributory 
negligence of the plaintiff. 

The substance of defendants ’ prayers numbers 4, 5, 6 and 
7 was that if the plaintiff placed himself in the path which 
he knew or should have known was ordinarily used by cars 
leaving the station and failed to keep a proper lookout, he 
was guilty of contributory negligence and could not recover. 
Considering the evidence presented at the trial and dis¬ 
cussed in the preceding paragraphs, these instructions were 
proper and should have been given to the jury. 

vin. 

It is error for the Court to deny defendants’ motion to set 
aside the verdict or for a new trial based on the ground of 
newly discovered evidence material, relevant, and vital to 
defendants’ case which was not known or available at the 
time of trial. 

During cross-examination of the witness Genoa, called in 
rebuttal by counsel for plaintiff, he testified that his friend, 
McClear, went with him when he took the plaintiff’s car 
home and drove back to the gas station in the defendant’s 
car and that they both refused the drink which defendant 
offered them (Appellants’ App. 158). 

Mr. McClear was not known to the defendants at the time 
of trial, but was located immediately thereafter and inter¬ 
viewed by counsel for defendants on December 15, 1940, 
four days after the trial. In the presence of two -witnesses 
-whose affidavits are part of the record (Appellants’ App. 
15,16,17,18), he stated that he was with Genoa on the night 
of the accident, but never saw the defendant or policemen 
at the station; that he and Genoa had taken the plaintiff’s 
car, parked it, delivered the keys at the plaintiff’s home 
and then had both walked back to the gasoline station. This 
evidence completely discredits the testimony of Genoa as 
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to the defendant’s use of liquor after the accident, and dem¬ 
onstrates that it was perjury presented in surprise on re¬ 
buttal. McClear’s testimony precludes all evidence of the 
use of liquor by defendant, which evidence unquestionably 
must be the only explanation of the jury’s verdict. The sup¬ 
pression of McClear’s testimony, which was known to the 
plaintiff but not used at the trial, and the experience of the 
Court with the witness Genoa, who was tried for contempt 
in the former trial of this case which ended in a mistrial, 
together with the significance of the fact that neither the 
plaintiff nor Hayward, the doctors and nurses at the hos¬ 
pital, nor the police officers who made the investigation of 
the accident, detected any evidence of liquor about the de¬ 
fendant, discredits Genoa’s testimony in a manner vital to 
the defendants. Mr. McClear’s statement is attached to the 
defendants’ motion for a new trial and part of the record 
(Appellants’ App. 18, 19, 20, 21). It is true that subse¬ 
quently counsel for the plaintiff submitted a purported af¬ 
fidavit of Mr. McClear but this was after Mr. McClear was 
supposed to have left the District of Columbia. 

Newly discovered evidence of perjury respecting a mate¬ 
rial issue and showing falsity of material testimony in the 
interests of justice entitles defendants to a new trial. Soo- 
goff v. Roserikranz, 224 N. Y. S. 736; Schuyler v. Notting¬ 
ham, 236 N. Y. S. 212. Newly discovered evidence contra¬ 
dicting witness’ evidence on a material issue is generally 
sufficient grounds for a new trial. Hyman v. Divorsky, 267 
N. Y. S. 539; Blood v. Colby, 260 N. Y. S. 233. Newly dis¬ 
covered evidence which reaches the merits cannot be held 
insufficient to warrant a new trial merely because it inci¬ 
dentally impeaches a former witness. Bradley v. Kelley, 
105 Vt. 478,168 A. 554. 

Since the testimony of Genoa was improperly admitted 
over objections of counsel for defendants and obviously 
prejudiced the minds of the jury, the newly discovered evi¬ 
dence was vital to defendants’ case and a new trial should 
have been granted in order to give defendants an oppor¬ 
tunity to present this evidence. 
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IX. 

It is error for the Court to refuse defendant’s motion to 
set aside the verdict or for a new trial when the evidence 
shows that the award of damages is excessive. 

The record of Eastern Dispensary and Casualty Hospi¬ 
tal where plaintiff was taken after the accident states (Ap¬ 
pellants’ App. 175): 

“Diagnosis—Sprained and contusions of left ankle; 

head trauma (?) 

Treatment—Examined ankle, strapped, advised X-ray. 

Primary disposition of case—out 

Final disposition of case—out.” 

Dr. Hurston, who examined the plaintiff at the hospital 
after the accident and attended him for eight days there¬ 
after testified that his examination showed some tenderness 
over the left side of the scalp and a slight swelling in this 
area but no cuts or lacerations of the head, an abrasion of 
the external surface of the left ankle but no impairment of 
motion of the ankle; that the X-rays were completely nega¬ 
tive and showed the ankle bones to be in a normal condition 
with no indication of torn ligaments; that there was just an 
abrasion and a contusion of the external surface of the left 
ankle, just a scuffing of the skin, not a deep laceration suffi¬ 
cient to require any sutures, and that eight days after the 
injury the abrasion was almost completely healed (Appel¬ 
lants’ App. 138,139,140). 

The witness Seegers, who was employed at the time of 
the accident in October, 1938, in the apartment house where 
the plaintiff lived and who worked there until three weeks 
before Christmas of that year, testified that shortly after 
the accident he saw the plaintiff get out of his taxicab with 
a bundle of groceries in each arm and walk down the steps 
into his apartment (Appellants’ App. 130); that he saw the 
plaintiff driving his taxicab frequently after the accident 
and that he parked it in front of the apartment house; that 
the plaintiff used to come back in his taxicab about eight 
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o’clock in the morning and go out again between three- 
thirty and four o’clock (Appellants’ App. 131). 

The plaintiff stated that in January, 1939, he applied at 
the Employment Center for any work he could get (Appel¬ 
lants’ App. 98). Russell J. Buzzard, liaison officer, Wash¬ 
ington Employment Center, testified that in May, 1939, the 
plaintiff applied for employment with the W. P. A. and was 
certified as eligible for employment as a foreman on June 
4,1939; that he started to work in July, 1939, as foreman of 
a labor gang on the Mt. Vernon highway project and that 
he moved with his gang and was on his feet during the work 
day; that he had been continuously employed as a fore¬ 
man and at the time of the trial was on the Airport project; 
that during the entire term of employment from July, 1939, 
to December, 1940, the plaintiff had not been absent from 
work except for two short periods when his absence was 
due to ivy poisoning (Appellants’ App. 133,134,135). This 
testimony was substantiated by records offered in evidence 
and shown as exhibits Nos. 21 and 22. (Appellants’ App. 
183,184.) 

The plaintiff testified that as a result of the cut he re¬ 
ceived on the head when the bumper of defendant’s car hit 
him he suffered from severe headaches, and running and 
bleeding of the ear which were continuous from the time of 
the accident in October, 1938, to the day of trial, December, 
1940, and that his headaches were so severe that even up 
to the time of the trial he could hardly stand them (Appel¬ 
lants’ App. 31). His statement that he was unable to drive 
his taxicab due to his injuries resulting in his car being re¬ 
possessed by the finance company was contradicted by his 
further testimony on direct examination that he drove his 
cab off and on after the accident and his testimony on cross- 
examination that he drove it within two or three months 
after his injury. (Appellants’ App. 30, 70.) 

Dr. Golden, personal physician of plaintiff’s counsel, at¬ 
tended the plaintiff after Dr. Hurston and saw him for the 
first time on October 29,1938. Dr. Golden testified that for 
the first six months after the accident the plaintiff had gone 
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to his office daily for diathermy treatments and had received 
treatments regularly up to September, 1939, and about once 
a month thereafter up to the last time he had seen him in 
October, 1940. (Appellants’ App. 42, 43.) Dr. Golden’s 
records offered in evidence do not support his statements 
and show fifty-seven visits during the first six months and 
twenty-six visits after April 29, 1939, the last one in Janu¬ 
ary, 1940. (Appellants’ App. 171,172.) Dr. Golden’s total 
bill was $270.00 figured at the rate of $3.00 per visit (Appel¬ 
lants’ App. 41, 47). He also testified that plaintiff could 
not drive his taxicab at all for three months after the acci¬ 
dent and for nine months to a year would have great dis¬ 
comfort if he attempted to drive it for any length of time 
(Appellants’ App. 41). This testimony is clearly inconsis¬ 
tent with the plaintiff’s own testimony that he actually 
drove his cab off and on after the accident and within two 
to three months and the statement of the witness Seegars 
that he saw plaintiff drive his cab shortly after the injury. 
Attention is also called to the employment records and to 
the testimony of Russell J. Buzzard, which show plaintiff 
was physically fit for a job with the W. P. A. which he was 
assigned to within nine months after the accident and which 
he was able to hold continuously without any absence for 
illness in spite of the fact that the work necessitated stand¬ 
ing for many hours a day. 

In view of the contradictory testimony of the plaintiff 
and Dr. Golden which is wholly inconsistent with evidence 
offered by the plaintiff himself, by Dr. Hurston who was the 
original physician who made the X-rays, by the hospital rec¬ 
ords, by the witness Seegars, by Russell J. Buzzard and by 
the employment records, it is clear that the plaintiff’s in¬ 
juries were insignificant and impermanent and did not seri¬ 
ously interfere with whatever work he did as a taxicab 
driver. 

The only testimony offered in regard to the earnings of 
the plaintiff was that two or three years prior to the acci¬ 
dent plaintiff made $4.00 a day working for the Arrow Cab 
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Company. He had had the car which he was driving on the 
night of the accident for about a year, had refinanced it for 
$100.00 and still owed $50.00 on it at the time of the accident. 
(Appellants’ App. 71, 72). There was no testimony to cor¬ 
roborate the statement of plaintiff’s counsel that plaintiff 
had been earning $35.00 a week. He received $100.00 a 
Month after July 1, 1939, as foreman on the W. P. A. proj¬ 
ect. There was no evidence to prove that the plaintiff in¬ 
curred any substantial financial loss of wages on account 
of the accident. 

Attention is directed to the fact that although the plain¬ 
tiff was regularly employed at the time of trial, his suit was 
in forma pauperis. 

At the first trial of this case a mistrial was declared when 
Dr. Golden, the personal physician for counsel for the plain¬ 
tiff, directly introduced insurance coverage for one of the 
defendants. In the second trial when the subject of insur¬ 
ance again appeared to come to the fore the record shows a 
discussion before the Court as follows (Appellants’ App. 
141): 

Mr. Lichtenberg: You are determined to try to keep 
insurance out of it? 

The Court: I am determined to keep it out, and you 
can get your exceptions—all the exceptions you want 
and there will not be any misunderstanding. You are 
questioning him, and I am so afraid you will not do it. 

In spite of the admonition of the Court counsel for plaintiff 
displayed to the jury the records of Casualty Hospital on 
which in large print the name of the Insurance Company, 
Capital Casualty Company, was clearly in their view. The 
jury in rendering a verdict in the amount of $2500.00 must 
have beeen influenced by the knowledge that defendants 
were covered by insurance. 

It is submitted that on the evidence the verdict was grossly 
excessive and unsupported and that the Court should have 
granted defendants’ motion to set aside the verdict or for 
a new trial. 
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CONCLUSION. 

The stipulated and uncontradicted facts in the record 
shows that the injury to the plaintiff could not have occurred 
other than in the path which plaintiff knew was customarily 
used by patrons leaving the gasoline station and which was 
followed by the defendant who was operating his car in a 
nonnal and reasonable manner; that the plaintiff, at most 
a mere licensee, negligently placed himself in such position 
where he was struck by the automobile operated by the 
defendant Douglas, an invitee of the proprietor of the prem¬ 
ises, who had neither knowledge in fact nor constructive 
knowledge of the presence of the plaintiff and who did no 
willful, wanton or deliberate act to cause injury to the plain¬ 
tiff. 

We respectfully submit that as a matter of law a verdict 
for the defendants should have been entered in the Court 
below, and for the errors hereinbefore discussed the judg¬ 
ment in this artificial and unjust action should be reversed 
by this Honorable Court and a final judgment entered in 
favor of the defendants. 

Respectfully submitted, 

William A. Roberts 
Harold A. Kertz 
Irene Kennedy 
Attorneys for Appellants, 

735 Transportation Building, 
Washington, D. C. 
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1 Endorsed: Filed Mar 27 1939 Charles E. Stewart, 
Clerk. 

In the District Court of the United States 
For the District of Columbia. 

Civil Action No. 2169. 

Charles V. Houser, 500 Third Street, N. W., Washington, 

D. C., Plaintiff, 


v. 

Radio Cab, Inc., A corporation, trading as Arrow Cab Com¬ 
pany, 310 M Street, N. E., Washington, D. C. and 
James Douglas, 711 Fourth Street, N. W., Washington, 
D. C. Defendants. 

Complaint for Negligence 
(Injuries Sustained in Automobile Accident) 

1. Plaintiff sues Radio Cab, Inc., a corporation, trading as 
Arrow Cab Company, as owner and operator of a taxicab, 
and sues James Douglas, as driver and operator of said 
taxicab. 

2. On October 18, 1938, on a gasoline station lot on H 
Street, N. W., between North Capitol and First Streets on 
the south side of the street, the defendants negligently and 
without a proper lookout, drove a motor vehicle against the 
plaintiff who was then and there on the said gasoline sta¬ 
tion lot. 

3. As a result, plaintiff was struck in the head and the 
taxicab ran over his left leg and he was thrown down. H. 
received severe injuries to his head, left shoulder, chest, 
left ankle, right hand, and wrist, and was otherwise injured 
and was prevented from transacting his business. He suf¬ 
fered great pain of body and mind and incurred expenses 
for medical attention and hospitalization. 
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2 Wherefore, plaintiff demands judgment against 

the defendants in the sum of Ten Thousand Dollars, 
($10,000.00), and costs. 

WILLIAM R. LICHTEXBERG 
JOSEPH B. DANZANSKY 
Attorneys for Plaintiff 

#•#*••#•#• 

8 Amended Answer 

1. The defendants admit the allegations contained in par¬ 
agraph one of the Complaint. 

2. The defendants deny that at the time and place men¬ 
tioned in paragraph two of the Complaint they negligently 
and without proper lookout drove a vehicle against the 
plaintiff. 

3. The defendants deny the allegations in paragraph 
three of the Complaint that as a result of the negligence of 
defendants the plaintiff sustained injuries and suffered pain 
of body and mind and incurred expenses as set out in para¬ 
graph three. 

3. The defendants aver that at the time of the alleged 
accident the taxicab in question was being operated in a 
careful and prudent manner and in compliance with all the 
laws and regulations relating to the operation of motor 
vehicles then in force in the District of Columbia and that 
while it was being so operated and was proceeding out of 
the gasoline station along the usual course of exit to the 
street, the plaintiff who was repairing a muffler on his car 
negligently and voluntarily placed himself in a position of 

danger in or so close to said usual course of exit 

9 that a reasonably prudent person would have known 
or should have known that danger might be expected, 

and his injuries, if any, were caused by his own negligence 
and lack of care, and not through any negligence or lack of 
care on the part of the driver of the taxicab. 

4. The defendants further allege that at the time of the 
accident the plaintiff was on the lot of the gasoline station 
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in his own interest and for the sole purpose of repairing 
or replacing the muffler on his car and not by virtue of any 
business or contractual relations with, or any entice¬ 
ment, allurement or inducement to enter said lot held out 
to him by the proprietor of the gasoline station, and thereby 
assumed all risks of injury except injury occasioned by 
willful or wanton conduct on the part of the defendants. 

5. The defendants deny each and every other allegation 


of the complaint. 

# # • # 

ROBERTS & McINNIS 

Bv: WILLIAM A. ROBERTS 
Attorneys for Defendants 

405 

Prayer No. 1 


The Court instructs the jury that the uncontradicted evi¬ 
dence in this case shows that the plaintiff, Charles V. 
Houser, entered upon the gasoline station lot, placed his 
taxicab upon the hydraulic lift situated on the gasoline sta¬ 
tion lot, and used the lot for the purpose of replacing or 
repairing the muffler on his taxicab. The uncontradicted 
evidence also shows that the premises were not held forth 
or used as a repair shop and that the repair of the plain¬ 
tiff’s muffler was not in the course of the usual business 
conducted on the premises. Under these circumstances the 
court instructs the jury that the status of the plaintiff, 
Charles V. Houser, on the premises was that of a trespasser 
or at the most a mere licensee. The only duty owed to the 
plaintiff, Charles V. Houser, by the defendant, James Doug¬ 
las, who was using the facilities on the lot at the invitation 
of the operators of the gasoline station for the purpose for 
which those facilities were maintained, is to avoid wanton, 
willful or deliberate injury to the plaintiff, Charles V. 
Houser, and unless you find from the evidence that the de¬ 
fendant, James Douglas, willfully, wantonly and deliber¬ 
ately operated his car in such a manner that the plaintiff, 
Charles V. Houser, could not avoid injury under the atten- 
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dant circumstances, then your verdict must be for the de¬ 
fendants. 

*•*#••*##* 

406 Prayer No. 2 

The Court instructs the jury that if you find from the evi¬ 
dence that the plaintiff, Charles V. Houser, went on the 
gasoline station lot for the purpose of replacing or repair¬ 
ing the muffler on the taxicab then operated by him and not 
for the purpose of purchasing gasoline or oil, and if you 
find that the business conducted on the gasoline station lot 
was the ordinary business of supplying gasoline, then you 
must conclude and find that the plaintiff, Charles V. Houser, 
was a trespasser or at the most a mere licensee who entered 
the service station solely for his own benefit and purpose, 
and the only duty owed to the plaintiff by the defendant, 
James Douglas, w^as to refrain from willfully, wantonly or 
deliberately causing injury to the plaintiff. 


407 Prayer No. 3 

The Court instructs the jury that if, in accordance with 
previous instructions, you find that the plaintiff Houser was 
a trespasser or a mere licensee, using the premises for his 
own purposes in replacing or repairing the muffler on his 
taxicab, then you must consider whether or not the defen¬ 
dant, James Douglas, in starting his automobile after get¬ 
ting gasoline, thereupon operated his automobile in such a 
wanton, willful and deliberate manner as was intended to 
cause injury to the plaintiff, which the plaintiff could not 
have avoided by exercising the care required under the at¬ 
tendant circumstances. If you do not find that the defen¬ 
dant Douglas wantonly, willfully and deliberately caused 
harm to the plaintiff which the plaintiff could not avoid, 
then your verdict shall be for the defendants. 

• •••••••• 
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408 Prayer No. 4 

The court instructs the jury that the uncontradicted evi¬ 
dence shows the car operated by the defendant Douglas, 
moved in a forward direction out of the lot and into the 
alley from the position assumed by it immediately follow¬ 
ing the accident and that in so moving out of the gasoline 
station the car met with no obstructions. You are further 
instructed that if you find from the evidence the construc¬ 
tion of the gasoline station was such that a car, after receiv¬ 
ing gasoline from the pumps, was required to follow a fixed 
track over the premises to the alley and that the automo¬ 
bile of the defendant Douglas did follow this track, and the 
plaintiff, knowing of this construction and use of the gaso¬ 
line station premises placed himself on or near the said 
track, the plaintiff was guilty of contributory negligence 
and your verdict must be for the defendants. 
#••*••*•*• 

409 Prayer No. 5 

The Court instructs the jury that if you find from the 
evidence that the plaintiff Charles V. Houser placed him¬ 
self in a path which he knew or in the exercise of reasonable 
care should have known would be followed by the defendant 
Douglas in leaving the gasoline station and that in such 
position he suffered the injuries alleged to have been sus¬ 
tained, then the plaintiff Houser was guilty of contributory 
negligence and your verdict must be for the defendants. 
*••*•••••• 

410 Prayer No. 6 

The Court instructs the jury that a service station is 
used by many cars going into the premises for the purpose 
of purchasing gasoline and oil and thereafter leaving by 
way of ordinary exits and that a person who places himself 
in the pathway of a car which he knows will soon leave the 
service station, remains there at his peril, and in such posi- 
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tion is obliged to keep a sharp and constant lookout for cars 
proceeding along that pathway. If you find from the evi¬ 
dence that the plaintiff Houser placed himself in that posi¬ 
tion of peril and that in such position he neglected to main¬ 
tain a sharp lookout and to keep clear of the automobile 
driven by the defendant Douglas such failure constituted 
negligence on his part and your verdict must be in favor 
of the defendants. 

*••**••##* 

411 Prayer No. 7 

The Court instructs the jury that if they believe from 
the evidence that the injury to the plaintiff was occasioned 
wholly or in part because the plaintiff had placed himself 
in an exposed and dangerous position in front of and in the 
path of the defendant’s taxicab when he might readily have 
placed himself in a safe and secure position, the verdict 
should be for the defendant, Radio Cab, Incorporated, a 
corporation. 


412 Verdict and Judgment 

This cause having come on for hearing on the 9th day of 
December, 1940, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Frieda D. Umhau 

Evelyn M. Dunn 

Marv R. Holmes 
* 

Morgan B. Callahan 
Irving L. Dodson 
Armin A. Hufnagel 


Howard E. Carver 
Mahlon Q. Hill 
Nellie W. Moon 
Sylvio B. Maynard 
Blanche W. Young 
Hattie M. Hutchison 


who, after having been duly sworn to well and truly try the 
issues between Charles V. Houser, plaintiff and Radio Cab 
Company & James Douglas, defendants and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 11th day of December, 1940, that they 
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find the issues aforesaid in favor of the plaintiff and that 
the money payable to him by the defendant by reason of 
the premises is the sum of Twenty-five hundred dollars 
($2,500.00). 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Twenty-five hundred dollars 
($2,500.00) together with costs. 

CHARLES E. STEWART, Clerk, 

By ENOCH D. CHASE 

Assistant Clerk. 

Bv direction of 

Justice Adkins 

413 Motion to Set Aside Verdict and for Judgment or for 

a New Trial. 

Come Now, the defendants, Radio Cab, Inc. and James 
Douglas, by their attorneys, and move this Honorable Court 
to set aside the verdict rendered for the plaintiff and the 
judgment entered thereon, and to enter judgment for the 
defendants in accordance with their motion for a directed 
verdict, or, in the alternative, move this Honorable Court 
for a new trial, and in support thereof submit the following 
grounds: 

1. There was no substantial evidence to sustain the ver¬ 
dict. 

2. The Court erred in denying defendants’ motion for a 
directed verdict. 

3. The Court erred in refusing defendants’ requested in¬ 

structions to the jury, numbered 1 to 7, inclusive. 

414 4. The Court erred in ruling on admission and ex¬ 
clusion of evidence specificallv as follows: 

(a) 

“Q. When you went back to work on Hauser’s car, did 
you see any marks or dents on it as a result of the collision 
with Mr. Douglas’s car? 
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Mr. Lichtenberg: There was no testimony as to that be¬ 
tween Douglas’s car and Houser’s. I object to the question. 

The Court: I sustain the objection.” (Tr. 184) 

(b) 

“By Mr. Lichtenberg: 

Q. Now, can you place with any degree of definiteness 
just where Mr. Hauser was lying on the ground immediately 
after the accident? 

Mr. Roberts: I object to that also, if your Honor please. 
The witness has positively declined to place him on the 
ground. 

The Court: I overrule the objection.” (Tr. 185 & 186) 

(c) 

To the action of the Court in overruling the objection of 
defendants’ counsel to plaintiff’s testimony during cross- 
examination of defendant Douglas and in permitting the 
following questions: 

“Q. Have you ever gone into this gasoline station to 
drink whiskey with the boys? 

Mr. Roberts: Objection.” (Tr. 226) 

The Court overruled the objection and permitted subse¬ 
quent questioning as to drinking whiskey in the office at 
the parking lot, all of which the witness denied and none of 
which was responsive to cross-examination or any direct 
testimony. In particular, the Court erred in permitting 
the following questions: 

“ Q. In 1937; did you drink any during that period there ? 

Mr. Roberts: Now, if your Honor, please—in 1937 did 
he drink anything there— 

The Court (Interposing) I overrule the objection. 

By Mr. Lichtenberg: 

Q. Do you remember whether in 1937 you drank any whis¬ 
key in that place? A. I do not. 

415 Q. You would not say you did not? A. I don’t re¬ 
member ever drinking whiskey or anything in the 
premises.” (Tr. 227) 
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To the action of the Court in overruling objection of 
counsel for the defendant to the question, 

“Q Did Miss Garrison, in your presence, drink any?” 
(Tr. 228) 

(d) 

To the Court’s action in overruling an objection to ques¬ 
tions of the counsel for the plaintiff addressed to the defen¬ 
dant relative to taking the boys back to the gasoline station 
in the defendant’s car after the plaintiff’s car had been 
taken home, which questions and testimony bore no relation 
to any part of the direct examination of the Defendant 
Douglas and were used as a foundation for the “surprise 
witness,” Genua. (Tr. 248, 249) 

(e) 

To the action of the Court in excluding testimony of the 
witness Lester Seegers, janitor in the apartment house 
where Houser lived relative to his report to his employes 
of a claim made by Houser’s wife against the apartment 
house on account of an injury to Houser as a result of a 
fall in the apartment house subsequent to the alleged acci¬ 
dent in this cause. 

(f) 

To the action of the Court in excluding testimony of 
Police Officer F. P. Denton as to the location at which the 
accident occurred. (Tr. 296) 

(g) 

To the action of the Court in excluding the testimony of 
Officer Denton as to why he did not make a full incidental 
report in connection with his investigation of this accident. 
(Tr. 297) 

00 

To the action of the Court in sustaining objections to the 
following question by Mr. Roberts: 

416 Q. Are you required to make an incidental report 
in cases of minor injuries ? 

Mr. Lichtenberg: Objection. 

The Court: Sustained.” (Tr. 297 & 298) 

(i) 
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To the action of the Court in excluding testimony by offi¬ 
cer Denton as follows: 

“By Mr. Roberts 

Q. Did you consider you had major injuries to report in 
this case? 

Mr. Lichtenberg: Objection. 

The Court: Sustained.” (Tr. 298) 

(j) 

To the action of the Court in sustaining objection ad¬ 
dressed to Witness Dante Gentilucci, president and man¬ 
ager of American Cab Association in which association 
plaintiff Houser’s American Cab was operated. 

“Q During the last part of October, did you have a con¬ 
tract with Mr. Hauser under which he was to buy gas and 
get repairs? 

Mr. Lichtenberg: I object. 

The Court: Sustained. Do not answer it.” (Tr. 313) 
and to the further action of the Court in excluding the tes¬ 
timony of this witness that plaintiff Houser was buying his 
cab from the witness in the American Cab Association and 
had contracted to buy all of his gas at the pumps of that 
Association and that he was registered as operating a cab 
in the fleet of the American Cab Association at the time of 
the accident and after the accident until June, 1939, the 
said Gentilucci being the responsible official in charge of 
the American Cab Association records. 

(k) 

To the action of the Court in excluding the testimony of 
Witness Jack Locke, station supervisor of the gasoline sta¬ 
tion, in answer to the following question: 

417 “ By Mr. Roberts 

Q Were any of your employees authorized to do 
anvthing else except sell gas and oil?” (Tr. 340) 

( l ) 

To the action of the Court in excluding an answer by Mr. 
Locke, to the following question: 
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“Q Did you authorize the repairing of cars or anything 
else except the sale of gas and oil?” (Tr. 341) 

( m ) 

To the action of the Court in permitting counsel for the 
plaintiff to propound on re-direct examination, not respon¬ 
sive to either the direct or cross-examination, questions, in¬ 
tended to mislead the jury with respect to driving Witness 
Genua in Defendant’s car. (Tr. 347) 

(n) 

To the action of the Court in failing to strike out the fol¬ 
lowing: 

“Q. Do you remember doing it and at the time you did, 
did you offer him a drink of whiskey?” (Tr. 348) 

The Court sustained objection to the said question but 
did not instruct the jury to disregard it. 

(o) 

To the action of the Court in permitting testimony by 
Vito Genua called in rebuttal by the plaintiff on subject mat¬ 
ter wholly outside the direct case of either the plaintiff or 
the defendants, and in permitting the said witness to tes- 
tifv as to Havward’s conversation with Douglas concerning 
Douglas’ alleged driving of Genua from Houser’s residence 
to the gasoline station, and in permitting to testify con¬ 
cerning what was alleged to have occurred in Douglas’ cab 
two hours after the accident, including particularly the fol¬ 
lowing: 

418 “By Mr. Lichtenberg: 

Q. What else did he say? A. Then he pulled out 
a bottle and offered this girl a drink. She used a bad word. 
Must I say it ? 

Mr. Roberts: I rule that that answer be stricken. 

The Court: I overrule the objection. 

By Mr. Lichtenberg: 

Q. All right. And after she said this bad word, what 
happened? A. She didn’t accept a drink and he took one, 
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and then he said, “How about you kid.” I said ‘No’.” 
(Tr. 362 & 363) 

(P) 

To the action of the Court in permitting Genua to testify 
in response to questions by plaintiff’s attorney as to his 
testimony in the contempt proceedings before Justice Pine. 
(Tr. 364 & 365). 

(q) 

To the action of the Court in refusing to permit counsel 
for the defense to examine the witness Genua on his testi¬ 
mony in the mistrial of the same cause before Justice Pine 
and in the contempt proceedings in which Genua was tried 
before Justice Pine and particularly to the witness’s con¬ 
versation with Witness Hayward in the corridor of the 
Court in the prior proceedings before Justice Pine. 

(r) 

To the denial of the defendants’ motions to strike the 
testimony of the Witness Genua. (Tr. 385) 

(s) 

To the action of the Court over the objection of counsel 
for the defense in allowing the following: 

419 “Q. (Interposing) You are sure you did not drive 
another boy who had taken his car to him and you 

did not drive the boy back? A. I don’t remember that. 

Q. You would know that did not happen; would you ? A. 

I say I can’t remember anything like that. 

Q. You don’t deny it; do you? A. No; I can’t say. I 
might have come back the next day just as I was supposed 
to take him to the hospital, but I did not take him. 

Q. You said you were— 

Mr. Roberts: There is nothing about that on direct ex¬ 
amination. 

Mr. Lichtenberg: It is right in line with his direct testi¬ 
mony. 

The Court: Answer the question.” (Tr. 249) 

420 5. The Court erred in instructing the Jury as 
follows: 
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(a) “ ... if you think that the charge of the plaintiff that 
the defendant Douglas . . . there are two defendants here, 
but I understand that the Cab Company is to stand or fall 
or by Mr. Douglas did ... if you think the defendant Doug¬ 
las was negligent . . . that is the real question for you to 
consider: First, was Mr. Douglas negligent. Of course if 
you find that he was not negligent, that is the end ...” 

(b) “ ... when you come to the consideration of the 
plaintiff’s negligence, the same rule applies. The defendant 
says the plaintiff was negligent. The burden of proof is 
upon the defendant to establish by fair preponderance of 
the evidence that the plaintiff was negligent...” 

(c) “. . . the charge here is, taking up plaintiff’s side of 
the case: did the defendant Douglas, negligently and with¬ 
out keeping a proper lookout, drive his taxicab negligently. 
Mr. Douglas denies that and says that he used reasonable 
care, and that the accident was entirely due to plaintiff’s 
fault; that he, the plaintiff, carelessly put himself in a place 
where he couldn’t be observed and was struck because of his 
own fault ...” 

(d) “. . . so that if you find that Mr. Douglas was negli¬ 
gent and his negligence was the proximate cause of the ac¬ 
cident, you can then find for plaintiff, unless he, himself, was 
guilty of negligence ...” 

(e) “... the Court instructs the jury that the driver of a 
car is required to use ordinary care to prevent injuries to 
others. Now, ordinary care means that degree of care which 
every prudent person would exercise under the same or 
similar circumstances. If, in the operation of the car, the 
driver of the Arrow cab failed to use that degree of care 
which every prudent person would use in the operation of 
such car under like or similar circumstances, that would be 
an act of negligence and if such negligence was the proxi¬ 
mate cause of the injury to plaintiff without any negligence 
on the part of plaintiff which contributed to the injury, then 
the verdict should be for plaintiff. If, on the other hand, 
you believe from all the evidence, that the driver of the 
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Arrow cab did use that degree of care which every prudent 
person would have exercised under the same or similar 
circumstances, then he was not negligent, and your verdict 
should be in favor of defendants and the plaintiff should 
not recover . . 

(f) “. . . he contends that the defendant did not see him, 
or if he did see him, he deliberately ran over him and struck 
him.. 

(g) “ ... does a fair preponderance of the evidence show 
that Mr. Douglas was negligent. If it does not, if it was 
equally balanced, or if it shows that he was not negligent, 
then that is the end of the case ...” 

(h) “. . . but when you get through, the rule is, the test 
is, was it reasonable care. So it is for you to say whether 
the defendant was negligent or whether the plaintiff was 
negligent, and if their negligence was the proximate 

cause . . 

421 6. Newly discovered evidence not known or avail¬ 
able to the defendants as set forth in the affidavits 

of Paul B. Martin, Jeanne Wilson, and Bertran McOlear, 
attached to this motion. 

7. The verdict was contrary to the weight of the evidence. 

8. The amount of the award was excessive. 

9. For other good and sufficient reasons to be urged upon 
a hearing of this motion. 

’ ROBERTS & McINNIS, 

By W. A. ROBERTS, 

MILTON S. MUSSER. 

422 Affidavit. 

Personally appeared Paul B. Martin, 735 Transportation 
Building, Washington, D. C. who first being sworn stated: 

That during the trial of the case of Charles V. Houser, 
Plaintiff, v. Radio Cab, Incorporated, and James Douglas, 
Defendants, Civil Action No. 2169, one Vito Genua, called 
by the plaintiff as a rebuttal witness over the objection of 
counsel for the defendants, testified that approximately 
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2:00 A. M. on the morning of October 18, 1938, he was at 
the gasoline station on the lot involved in the case, and at 
or about that time he drove the taxicab owned by the plain¬ 
tiff, Houser, from the lot to a point near Houser’s home. 
That the defendant, Douglas and a lady followed in the de¬ 
fendant’s taxicab and drove Genua from near Houser’s 
home back near the gasoline station. Genua testified as to 
incidents occurring on the return trip in Douglas’ taxicab. 
In the cross-examination of Genua, he stated for the first 
time in the case that there w r as somebody with him and that 
the name of the person was Bert McClear. Immediately 
thereafter, at the request of counsel for the defendants, I 
endeavored to locate Bert McClear and did find Bert Mc¬ 
Clear living at 610 9th Street, N. E., employed as an usher 
at the Atlas Theater, 1300 Block H Street, N. E. McClear 
recalled the morning of October 18, 1938, and the incidents 
which transpired. He stated that he had previously been 
approached several times by the plaintiff, Houser, who had 
talked with him concerning his testimony, but that he had 
not been called as a witness in this cause. In connection 
with his statement of the facts, he told me that he was a 
friend of some years standing of Vito Genua, and that they 
frequently met after midnight when they had finished work 
on the gasoline station in question or in the neighborhood. 

That on this occasion he had returned from work and 
423 gone to his home, which is located diagonally across 

H Street from the gasoline station when he saw 
Genua on the lot and went there; that Genua and the gaso¬ 
line station attendant, Hayward, discussed the accident in 
his presence, and that Hayward told Genua and McClear 
about the accident. That Genua suggested driving Houser’s 
cab, on which the muffler had been replaced by Havvrard, 
to Houser’s home, provided he, McClair would ride along 
also. That there was no one else on the lot; that Douglas 
was not on the lot and the policemen were not on the lot, 
and that there was no woman about the lot, only the three 
(3) persons, Hayward, Genua, and McClear. That Genua 







drove Houser’s taxicab to a point near Houser’s home, 
MeClear riding in the cab. That Genua and McClear visited 
with Houser in the latter’s apartment in the basement of 
an apartment house for a short while and that then, Genua 
and McClear walked back to the gasoline station where 
they parted, Genua immediately starting for his home in the 
neighborhood by way of the alley, alongside of the gasoline 
station, and McClear going to his home across H Street 
from the gasoline station. That after walking back to the 
gasoline station they saw no other persons except Hay¬ 
ward, the gasoline station attendant, and that he had never 
seen Douglas, and that he and Genua had not ridden back 
from Houser’s home with Douglas or any other person. 

I urged McClear to come to the office and talk with the 
defendant’s counsel concerning these facts, but he had to 
work. On Sunday morning, December 15th, 1940, by pre¬ 
arrangement, I went to the home of McClear before 10:00 
A. M. and drove him to the office of Roberts & Mclnnis in 
the Transportation Building. There were present Mr. 
William A. Roberts, Mr. Milton S. Musser, a stenographer, 
Miss Jeanne Wilson, Mr. McClear, and myself. The steno¬ 
grapher then took down questions by Mr. Roberts, 
424 and answers by Mr. McClear, which were transcribed 
immediately. Mr. McClear then read the typed ques¬ 
tions and answers and stated that they were correct. He 
went with Mr. Musser and myself to the home of a notary 
public, although there was a very little time remaining be¬ 
fore he had to go to work, but when we reached the notary’s 
home, he decided that he did not want to sign the affidavit, 
stating that he wished to talk to someone about the ques¬ 
tions and must go to work immediately. I took him to the 
Atlas Theater where he works just before 12:30 P. M. Sub¬ 
sequently, I talked with him on the telephone and he stated 
that he had decided that he did not want to be involved in 
the case although he repeated that his statements were true. 
To this date he has refused to complete the execution of the 
affidavit. 


PAUL B. MARTIN. 
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425 Affidavit 

Personally appeared Jeanne Wilson, and first being 
sworn, stated as follows: 

My name is Jeanne Wilson and I live at 1739 Eye Street, 
N.W., Washington, D. C. I am employed in the offices of 
Roberts & Mclnnis, 735 Transportation Building, Wash¬ 
ington, D. C. On Sunday morning, December 15th, 1940, at 
10:00 o’clock, I was called to go to the office and record a 
statement by Bertran McClear. I was present during the 
discussion with Mr. McClear and recorded stenographicallv 
the questions addressed by Mr. W. A. Roberts to Mr. Mc¬ 
Clear, and Mr. McClear’s answers. At the conclusion of 
the questions and answers I immediately transcribed Mr. 
McClear’s affidavit, with several copies, and it was given 
to Mr. McClear to read. There were no changes made in 
the affidavit after it was given to Mr. McClear and the ques¬ 
tions and answers attached hereto, which I have read, are in 
accord with the stenographic notes which I made and re¬ 
tained. 

JEANNE WILSON. 

426 Affidavit 

Q. What is your name? A. Bertran McClear. 

Q. Where do you live now? A. 610 Ninth St., N. E. 

Q. Where did you live in October, 1938? A. 51 H, N. W. 

Q. Where is that from the gasoline station on corner of 
II and the alley, near North Capitol? A. Northeast. 

Q. Where did you work then? A. 2218 Champlain Street. 

Q. That is a gasoline station? who ran it? A. Mr. Ray. 

Q. Private gasoline station? A. Yes, Mr. B. J. Rogers 
owned it 

Q. What time did you get off work? A. Twelve o’clock. 

Q. How did you come home? A. Street-car. 

Q. By street-car, down New Jersey Avenue? A. Yes, 
down New Jersey Avenue. 

Q. Where did you get off the street-car? A. New Jersey 
Avenue and H. 
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Q. You had gone home on this night? A. Yes, sir. 

427 Q. What was it called your attention to the gaso¬ 
line lot? A. I just happened to stop by there. 

Q. You fellows gathered over at that lot? A. Yes, sir. 

Q. You knew Genua? A. Yes. 

Q. When you first got on the lot was there a taxicab 
there? A. No,—there was that man’s cab, yes. 

Q. Mr. Houser’s cab? and where was it sitting? A. Sit¬ 
ting by the lift. 

Q. If you look into the alley, was it to the right or the 
left ? A. Car was over the lift, or a little to the right of the 
lift, I don’t remember. 

Q. Was the lift working then? A. I wouldn’t swear to 
it—whether it was or not. 

Q. You have the impression that it was? A. Yes, sir. 
Now that I think of it, when I came into the station, Hay¬ 
ward had the car on the lift and he was putting the muffler 
on it. And I thought it was not working at the time. 

Q. Did Hayward have the muffler on it? A. Yes. 

Q. Was tightening it up? A. Yes. 

Q. Was there anybody else around there besides Hay¬ 
ward? A. Not that I know of. 

Q. Genua was there? A. Yes. 

Q. Hayward, Genua, and yourself were the three there? 
A. Yes. 

Q. Did you ever see Douglas ? A. No. 

Q. Did you see a woman? A. No. 

428 Q. Did you see a policeman? A. No. 

Q. Who suggested taking Houser’s car home? A. 
Vito Genua. 

Q. He was a friend of Houser’s? A. Yes. 

Q. Did Hayward suggest it? A. No, Vito did. 

Q. How long had Hayward been working there? A. A 
couple of months. Just a short while. 

Q. Vito was a friend of Houser’s, so he decided to take 
the car home. 

Q. How did you come to go with him? A. He asked me. 
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Q. Who did? A. Vito. 

Q. How did you go? A. Down the alley and out First 
Street, cross New Jersey Avenue and up Massachusetts. 
Q. And you stopped at Houser’s house? A. Yes. 

Q. Where did you park the car? A. On D—it’s a one 
way street. 

Q. Then what did you do? A. Went to his house and 
told him we had his car. 

Q. How did you get in the house? A. Knocked on the 
door. 

Q. Where is his house? A. I don’t know where it was— 
It’s downstairs in an apartment in the basement. 

429 Q. Who let you in ? A. His wife. 

Q. Did you walk over from the place where you 
parked the car? A. Yes. 

Q. Where was Houser? A. He was sitting up in bed. 

Q. How long did you stay there? A. Fifteen minutes. 

Q. What did Houser say about the car? A. We told him 
where it was at and that we had fixed the muffler, etc. 

Q. And he said “thank you”? 

Q. Did you and Genua leave together? A. That’s right. 
Q. How did you get back? A. Walked. 

Q. What way did you w T alk up from Houser’s house? 
A. Up from the house to H Street and down H. 

Q. Along what street did you go from Houser’s house? 
A. What street is his house on? 

Q. 3rd Street. A. Walked up 3rd down H. 

Q. You went back to the gas station? A. Yes. 

Q. How long did you stay at the gas station? A. About 
15 minutes. 

Q. Where did Genua go? A. He went down the alley and 
in the back way to his house. 

Q. Winch way did you go? A. Across the street. 

Q. W 7 hen you went back to the gas station was anybody 
there? A. No. 

Q. Except the attendant? A. Hayward. 

430 Q. Did you hear anyone say anything about the 
accident after that? A. No. 
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Q. Did Houser call on you? A. Yes, he did. I saw him 
a couple of times. 

Q. Where was that? A. Two or three weeks ago. 

Q. Where? A. At the Atlas Theater where I work. 

Q. What did he say? A. He wanted me to testify for 
him. 

Q. Did he ask you if you remembered the accident? A. 
I remembered the accident—I didn’t even know him until he 
started talking to me. I told him the little I knew about the 
accident. There was no use of my going up there. I would 
do him more harm than good. 

Q. What did he say? A. He tried to talk me into it. 
Stood and talked about Yj hour. 

Q. What did he want you to say? A. Nothing definite. I 
think just what I knew about the case. 

Q. Is there any question in your mind but that you walked 
back from Houser’s house? A. No. 

Q. Have you talked with Genua recently? A. No, I 
haven’t even seen him. 

Q. Is that all you know about this? A. Yes, sir. 

Q. By the way, Houser testified that he and Hayward 
had been pounding constantly on the muffler from midnight 
until two o’clock. What do you think of that? A. That is 
the bunk. There is a lady named Mrs. West who lives 
across the street over the Chinese laundry and she is always 
riding that station. The least little noise and she always 
calls for No. 1 and the cops are down there in a few minutes. 
She is always riding the station and any noise like that, 
she would sure have called No. 1, or somebody would. 

440 Memorandum 

After a study of the various motions and briefs I am still 
of the opinion that my rulings at the trial were correct. 

Under the circumstances shown by the evidence I think 
that Douglas was chargeable with exercising reasonable 
care. While I think the view expressed by Mr. Justice 
Cardozo in Constantino v. Watson Contracting Co., 219 NY 
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443 is correct, the negligence of defendants was active, and 
under Ireland v. Complete Machinery & Equipment Co. 21 
NYS(2) 430, and other cases relied on by defendant, the 
duty so far as active negligence is concerned is to exercise 
reasonable care even to a mere licensee. 

On the facts I think there was evidence for the jury on the 
question of negligence. 

The evidence as to what the witness McClear would say 
on the stand is conflicting, and I do not think I should grant 
a new tria' solely for the purpose of taking such testimony. 
It follows that defendants’ motions will be overruled. 

JESSE C. ADKINS 
Justice 

May 29 1941 

441 Order Overruling Motion For New Trial or to 
Set Aside Verdict <& Judgment. 

Upon the coming on for hearing of the motion filed herein 
by defendants, for a new trial, it is this 29th day of May, 
1941, ordered that said motion be, and the same is hereby 
overruled. 

CHARLES E. STEWART, 
Clerk, 

By ENOCH D. CHASE 
Assistant Clerk. 

By direction of 
JUSTICE ADKINS 

• •••••#••• 

443 Statement of Points to he Relied on on Appeal 

The appellants state that the points upon which they in¬ 
tend to rely on appeal are as follows: 

I. The Trial Court should have directed a verdict for the 
defendants, or should have entered jugment for the defen- 
ants, notwithstanding the verdict, for the following reasons: 
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1. There was no evidence of negligence on the part of 
the defendants to sustain the verdict. 

2. The plaintiff was at most a mere licensee, and the de¬ 
fendants owed him no duty except to refrain from wanton 
and wilful injury. 

3. Assuming that the evidence indicated to the satisfac¬ 
tion of the Trial Court that the defendants were guilty of 
negligence and that the law of ordinary care applies in this 
case, the evidence shows conclusively as a matter of law that 
the plaintiff was guilty of contributory negligence in that: 

a. Being familiar with the construction and use of the 
premises of the gasoline station, knowing that a car, after 
receiving gasoline from the pumps, had to follow a fixed 
track over the premises to the alley in order to make an exit, 
he placed himself in the direct path of exit for defendant 
Douglas’ car without due regard for his own safety. 
444 b. Having seen the headlights of the defendant 
Douglas’ car when the said defendant got gasoline 
and having heard the said car start, he did not pay any at¬ 
tention to the advance of the said car and failed to exercise 
proper precaution for his own safety. 

II. The Trial Court erred in its ruling on the admission 
and exclusion of evidence, such admissions and exclusions 
being highly prejudicial to defendants. 

III. The Trial Court erred in denying defendants’ prayer 
for instruction No. 1 to the effect that the plaintiff was at 
most a mere licensee and not an invitee and that the only 
duty owed to him by the defendants was to avoid wanton, 
wilful or deliberate injury. 

IV. The Trial Court erred in denying defendants’ prayer 
for instruction No. 2 to the effect that if plaintiff entered the 
service station solely for his own benefit and purpose, he 
was at most a mere licensee and the only duty owed to him 
by the defendant Douglas was to refrain from wilfully, wan¬ 
tonly and deliberately causing injury. 

V. The Trial Court erred in denying defendants’ prayer 
for instruction No. 3 to the effect that, if plaintiff was at the 
most a mere licensee, the verdict should be for the defen- 
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dants, unless the defendant Douglas wantonly, wilfully and 
deliberately caused harm to the plaintiff which plaintiff 
could not avoid. 

VI. The Trial Court erred in denying defendants ’ 

445 prayers for instructions Nos. 4 to 7, inclusive, to the 
effect that the plaintiff was guilty of contributory 

negligence if he placed himself in a position of peril by re¬ 
maining in the fixed path on the premises of the gasoline sta¬ 
tion which he knew was used as an exit by persons purchas¬ 
ing gasoline. 

VII. The Trial Court erred in instructing the Jury that: 

1. The real question to consider was whether the defen¬ 
dant Douglas was negligent. 

2. The burden of proof was upon the defendant to estab¬ 
lish by a fair preponderance of the evidence that the plain¬ 
tiff was negligent. 

3. If defendant Douglas was negligent and his negligence 
was the proximate cause of the accident, then the finding 
should be for the plaintiff unless plaintiff was guilty of 
negligence. 

4. If the defendant Douglas failed to use ordinary care 
in the operation of his car, that would be negligence, and if 
such negligence was the proximate cause of the injury to the 
plaintiff without any negligence on the part of the plaintiff 
which contributed to the injury, then the verdict should be 
for plaintiff. 

5. The plaintiff contended that defendant did not see him, 
or if he did see him, he deliberately ran over him and struck 
him. 

6. The test to be applied was whether or not the defen¬ 
dant Douglas exercised reasonable care. 

VIII. The Trial Court erred in its entire instructions to 
the Jury to the effect that the liability of defendants was 
based on the doctrine of ordinary care rather than on the 
doctrine of wilful and wanton injury. 

IX. The Trial Court erred in refusing to grant the 

446 defendants’ motion to set aside the verdict and for 
judgment or for a new trial based on the ground of 
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newly discovered evidence, vital to defendants, and not 
known or available to the defendants at the time of trial. 

X. The Trial Court erred in refusing to grant the defen¬ 
dants ’ motion to set aside the verdict and for judgment or 
for a new trial based on the ground that the award of dam¬ 
ages in the amount of $2,500 was excessive. 

ROBERTS & McINNIS 
By: IRENE KENNEDY 

Attorneys for Appellants. 

447 Motion to Correct Designation of Record 

Comes now the plaintiff, Charles V. Houser, by his attor¬ 
ney, William R. Lichtenberg, and moves this Court to cor¬ 
rect the Designation of Record filed herein by the defen¬ 
dants in the above-entitled cause, and for reasons therefor 
says: 

1. The defendants herein have designated as part of the 
record certain transcripts which are immaterial and irrele¬ 
vant to this cause. 

2. Numbers four and five of the Designation of Record 
are immaterial and irrelevant. 

WILLIAM R. LICHTENBERG, 
Attorney for Appellee. 

• •••••#**• 

448 Order 

Upon consideration of the Motion to Correct Designation 
of Record herein filed and upon a full hearing thereon in 
open Court, it is by the Court this 26th day of July, 1941, 

ORDERED, ADJUDGED and DECREED, that the mo¬ 
tion be and the same is hereby granted and that items num¬ 
bered four and five of defendants’ Designation of Record on 
Appeal be stricken from the record. 

By the Court: 

T. ALLAN GOLDSBOROUGH 
Justice. 

#••***#••* 
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II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANTS. 

10 Washington, D. C., 

Monday, December 9, 1940, 
at 10 o’clock a.m. 

The above entitled matter came on for hearing before 
Mr. Justice Adkins and a jury. 

Appearances: 

William R. Lichtenberg, Esq., and Samuel Barker, Esq., 
(1346 F. Street, N. W., Washington, D. C.), appear¬ 
ing on behalf of the plaintiff. 

Roberts & Mclnnis, (by William A. Roberts, Esq., and 
Milton S. Musser, Esq.), Transportation Building, 
Washington, D. C., appearing on behalf of the defen¬ 
dants. 

11 Proceedings 

The panel of jurors was examined on their voir dire; a 
jury was selected, impanelled and sworn. 

• ••••••••* 

16 Charles V. Hauser a witness produced on behalf of 
plaintiff, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

By Mr. Lichtenberg: 

Q. WT11 you please state your full name? A. Charles V. 
Hauser. 

Q. Where do you live? A. 423-4th Street, N. W., Wash¬ 
ington, D. C. 

Q. Prior than at the time of the accident where did you 
live, sir? A. 500 Third Street, N. E. 

17 Q. Mr. Hauser, directing your attention to Octo¬ 
ber, late in the evening the night of October 17,1938, 
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I ask you, sir, if you were injured in the vicinity of H 
Street, N. W., between North Capitol and First Streets? 
A. Yes, sir. 

Q. What was the occasion for going there? A. To change 
a stopper—no, the muffler on my car. 

Q. Keep your voice up. You had been there before. You 
had patronized this place before for the last twelve or fif¬ 
teen years, had you not? A. Yes, sir. 

Q. When you drove into the station what was the first 
thing you did? A. The fir? t thing I did? I am not sure. I 
am not sure whether I got gasoline or not before going on 
the lift. 

Q. Not sure whether you did or not? A. No. 

Q. That is the place that you usually got it? A. Yes, 
two or three times a night. 

Q. How long had you been working that day? A. Well, it 
is hard to say. I worked on an average of from twelve to 
fifteen hours every day. 

Q. On this occasion how long did you work? 

The Court: (Interposing) The question is as to 
18 what happened at this particular time that he was 
there ? 

By Mr. Lichtenberg: 

Q. When you drove in, about what time was it? A. After 
midnight. I couldn’t say exactly the hour, but it was after 
midnight. 

Q. After midnight; and what was the first thing you said 
or did? Did you get gas, or what happened? 

Mr. Roberts: I object to the question. 

The Court: To saying he got gas? 

By Mr. Lichtenberg: 

Q. Now what happened after that? A. I asked for per¬ 
mission to use the lift. I wanted to repair the muffler on my 
car. I had an extra muffler. I had bought it down in 
Maryland, at Cottage City. I had gone out there to buy it 
and I wanted to put it on my car. 
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Q. Bought it at Cottage City, and you asked permission 
to put it on your car? A. Yes, I asked permission of the 
gas attendant. 

Q. Do you know his name? A. Yes. 

Q. What is his name, Mr. Hauser? A. Hayward. 

Q. After you asked Mr. Hayward’s permission what hap¬ 
pened? A. The car was put on the lift. I don’t remember 
whether he put the car on the lift or whether one of 

19 the other boys who was working around the station. 

Q. What happened after you put the car on the 
lift? A. Well, Mr. Hayward helped me work on the muffler. 

Q. Let me ask you: when you had the car on the lift was 
it raised? A. Yes, above the head—just above the head. 
Q. WTiere you stood? A. Yes. 

Q. Was anyone helping you with the muffler? A. Mr. 
Hayward was helping me. 

Q. What did you do to get the old muffler out of the car? 
A. What do you mean? 

Q. What did you do, sir? Just what did you and Mr. 
Hayward do to get the muffler out of the car? A. You 
mean on the old muffler. We had to bang on it and use 
wrenches. It was froze on. 

Q. You had to bang? A. Yes. It was pretty well froze. 
Q. When you say froze just what do you mean? A. 
When I say it was froze on it was rusted on. Rust freezes 
them together. It took a lot of time to get it off. 

Q. Did there come a time when you got the old 

20 muffler out of the car? A. Yes. 

Q. Then what did you do? A. I laid it on the 
ground and disconnected the exhaust pipe which runs from 
the muffler; which sticks out in the rear of the car. 

Q. Wliat did you do to get the exhaust pipe off? A. We 
banged on it and we used wrenches. Mr. Hayward went in¬ 
side to get wrenches for me, and we kneeled down and we 
worked on the muffler. He assisted me. It took quite a time 
to get some of those old bolts off. 

Q. Do you remember when Mr. Douglas’s car drove into 
the station? A. Yes, sir, I do. 
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Q. And what were you and Mr. Hayward doing at the 
time Mr. Douglas’s car drove into the station? A. We were 
on our knees and had been in that position for some time 
and Mr. Hayward was there stooping down, kneeling. I 
don’t recall whether he was kneeling, but he was stooping. 
We were in that position and he was helping me as best he 
could. 

Q. At that particular time as the car drove into the sta¬ 
tion were you banging or just using the wrenches? A. I 
couldn’t say for sure. We were making plenty of noise. 
We were on a cement floor. The muffler is tinny, as you told 
the jury, and we made a lot of noise. 

21 The Court: Let him tell his story and then you 
can go back over the details. 

By Mr. Lichtenberg: 

Q. Just what happened after that? A. Well, we were 
there working on the muffler as I said before, when this car 
drove in the station, with beaming headlights directly on 
me, and I paid no more attention. I seen him when he came 
in, and they usually come on out way down south from the 
gasoline station pump on that island and I paid no more 
attention to him than I did, or would, to any other car that 
had been there. 

The Court: Tell us what happened, please. 

The Witness: (Continuing) The car’s lights were beam¬ 
ing right on me. I went ahead with my work. I didn’t pay 
any more attention to it. I heard the car start after he got 
his gas. The next thing I knew, I was hit on the top of the 
head, I was knocked senseless, the car ran over my ankle. 
I hollered and he backed up, and when he backed up he 
ran across my ankle again and stopped right on me. I hol¬ 
lered again. I can’t get up. The next thing I noticed Mr. 
Hayward standing beside the car—Mr. Hayward and the 
driver came over to pick me up—I supposed it was the 
driver—and they put me in the car and then took me to the 
hospital for an examination. 
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By Mr. Lichtenberg: 

Q. Took you in the car that struck you—the car 
22 that struck you ? 

• #••••••*# 

24 Q. Now, did you ever use a cane, Mr. Hauser? A. 
Yes, sir; I did. 

Q. How long a period did you use a cane? A. Oh, 
25,26 two weeks, two or three—something like that. 

Q. During this period subsequent to the time you 
were injured were you able to able to operate your taxicab? 
A. Well, I tried to operate it. I had to try to operate it. 
The Court: I don’t think that is material. 

By Mr. Lichtenberg: 

Q. How soon after the accident were you able to drive 
the car, actually, as a taxicab? A. How long after? 

Q. Yes—as nearly as possible? A. Ask me that again, 
please. 

Q. How soon after the accident were you able to drive 
vour taxicab as a taxicab ? 

Mr. Roberts (Interposing) I object, your Honor, please. 
By Mr. Lichtenberg: 

Q. How’ soon after the accident w*ere you able or did you 
drive the taxicab? A. Off and on after the accident—after 
I was hurt, and I felt able to get out and try, I did that. 

Mr. Roberts: (Interposing) I submit that is not respon¬ 
sive. 

The Court: I overrule the objection. Proceed. 

#•••*••••# 

27 Q. Did there come a time when the finance com¬ 
pany repossessed your car? A. Yes, sir. 

Q. Do you know about w’hen that w r as? A. No, I don’t. 
One time I did take it up to them when I found I couldn’t 
do anything with it—I couldn’t keep the notes up. There 
was nothing else to do. I wasn’t able to drive it. 


Q. You did everything you could do to continue to op¬ 
erate your taxicab as such? A. I certainly did. 

Q. Did you obtain some other work subsequent to 

28 the time when you lost your taxicab? A. Did I try 
to get some other work? 

Q. Yes, sir. A. I registered with the U. S. Employment 
Bureau. 

Q. Did you finally get a job? A. Yes, sir. 

Q. When did you go to work? A. The first of July. 

Q. Of what year? A. The first of July, 1939. 

Q. This accident happened on October 17th, 1938? A. 
Right. 

Q. The kind of work you do, is that manual labor? A. 
No labor at all—just standing and sitting around. 

Q. What kind of a job do you have? A. I am a fore¬ 
man—a labor foreman. 

Q. How much do you receive as compensation for your 
employment at this time? A. One hundred dollars a month. 

Q. That is what you have been getting since you went to 
work? A. That is correct sir. 

Q. Now, Mr. Hauser, immediately after the accident at 
the time they took you home, can you describe whether or 
not you had pain as a result of your injury? A. Yes, 

29 sir. 


Q. Can you describe just what sort of pain you 
had? A. Yes. You say what pain I had? Yes—I was 
pained all over. I don’t know just where it was. My ankle, 
my leg, my back, and my side would be hurting me. The 
back of my head was cut—across the top of my head. I 
don’t know how it got there. It struck the back of my head. 
I had terrible headaches, and running and bleeding of the 
ear. I have it right now. 

0. Did you have that before the accident? A. No. Never 
had any trouble. But I have severe headaches now. I can 
hardly stand it sometimes. I have very severe headaches 
at all times. 

Q. You still have? A. Yes. 
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Q. You say you still have your headaches? A. Yes, sir. 
Q. Were you bothered with headaches of this character 
prior to the accident? A. No, sir. 

Q. Do weather conditions make any difference in so far 
as your pains are concerned—the pains in your shoulder 
and in your leg? A. Yes, sir; that is the time I suffer most. 
**•*#••••* 

30 Q. Right. And what is this (indicating lift that is 
marked on the diagram.) ? A. This (indicating) is 

the lift. 

Q. That is right. Where were you working on your car 
when the car was on the lift? A. Now, they have two lines 
on the lift. 

31 Q. Well, this (indicating by pointer) is the only 
one involved. This is the lift. A. This is the lift. 

This is the way it was when the car was on it. (Indicating) 
I was in there, I would sav at this line. 

The Court: You mean the line was parallel with H 
Street? 

32 The Witness: Exactly right. Over my head— 
parallel wdth H Street. The lift was like this (in¬ 
dicating with pointer). 

The Court: Please keep your voice up. 

The Witness: Parallel with H Street. Exactly how it 
was. Is that clear? 

By Mr. Lichtenberg: 

Q. Point out where you were standing. A. The lift is 
here (indicating). I was just forward here from the lift— 
was here (indicating). 

Q. All right; but you were opposite the lift, you tell us, 
to the north? A. Directly here (indicating). 

Q. The north side of the lift? 

The Court: About the center of the lift or the center 
of the car. 

Mr. Lichtenberg: With reference to the length of the lift 
I would say you were closer to the east or was it the west or 
were you in the center? Where were you working? 
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The Witness: I had no occasion on this — 

The Court: Tell us where you were. 

The Witness (indicating): Right there. 

By Mr. Lichtenberg: 

Q. Is that the farthest east or closer to the center? 

33 A. Directly from this island from here (indicating) 
not from here—to the middle. I would say mostly 

right here (indicating). 

Q. Farther east? A. Farther east from the island. 

Q. Farther east from the center? W^ere you in the center 
or were you farther east? A. I was farther east. 

Q. You say about a foot and a half. I am just asking you 
what location were you in and Mr. Hayward when you were 
struck, Mr. Hauser, where were you? A. The same spot. 
Mr. Hayward had just left me and gone to wait on this 
car. 

The Court: Please keep your voice up. 

The Witness: He had been with me regular. 

By Mr. Lichtenberg: 

Q. That is Aubrey Hayward, the man who works at the 
gasoline station. A. Yes. 

Q. When he left you you continued to work there, you 
remained there and worked on the car? A. Yes, sir. 

Q. Can you tell us with any degree of certainty whether 
you were actually beating on the car at that time? I mean 
on the muffler. A. I could have been beating. Very 

34 much so. 

Q. I ask you whether—can you tell us whether you 
were or not? A. I could not say for sure. I was using a 
hammer constantly there. 

*••**••*•* 

Q. (By a juror) What is the distance from the end of 
that lift over to the island as you go out, where he was there 
over to the right at the end of the other island? 
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Mr. Lichtenberg: From the end of the lift to the island is 
20 feet. 

• •••••*••* 

A. I make it more than that. 

Mr. Lichtenberg: Your witness. 

35 Cross Examination 

By Mr. Roberts: 

Q. Mr. Hauser, let’s start where you just left off; how 
far did you say it was from the end of the island down to 
the center of the lift? 

A. I would say from where I was it is a good fifteen feet. 
I stepped it off the other night and I have stepped 

36 it off on several occasions. 

Q. Could you state just how far back to the east 

you were from the tube—that which holds the lift up? A. 
I will give you an idea. The lift extends I would say about 
ten feet from the east side of that island—the end of the 
lift, you understand is parallel with H Street—it extends I 
would say about ten feet. 

Q. Yes. A. (continuing) In the neighborhood of ten 
feet and I would say I was about one foot or so from that 
side of the island. 

The Court: We can’t hear you. 

The Witness: About a foot or so from that island. 

By Mr. Roberts: 

Q. A foot or so to the east from the line projected from 
the east side of the island, that would be about nine feet 
from the lift to the east of you toward the alley. A. Five 
feet from me to the alley. 

Q. Five feet from you to the back? A. Correct. 

Q. Of the lift. Is that correct? A. No. I was right by 
the lift and the car was right overhead. 

Q. You were right under the edge of the car nearest to 
the gas tank? A. Yes. 


35 


37 Q. How far, I ask you again, was it from you to the 
line, the center of the shaft, that holds up the lift ? A. 

I don’t know. I couldn’t say for sure. I couldn’t say for 
sure just how long that lift is— not for sure. I wouldn’t 
say just how far I was from that center because I do not 
know because the car was in the center of the lift and I was 
in the right, in the center of the lift, towards the rear. 

Q. Do I understand from your previous answer that if 
you took a line one foot to the east of the west island, right 
about one foot to the east, and projected that point to the 
lift, that that would be about where you were? A. Yes. 
Here is your lift. (Indicating diagram); here is your island 
(indicating) coming to here (indicating). A foot off the 
end I would say about. 

Q. And how~ far were you to the north of the running 
board of the car on the lift ? A. How far was I toward the 
north—was I north. I would say my heel when I was kneel¬ 
ing down—I would say my heel just about touched it—the 
running board—would just about touch my heel, because 
I was practically under the car. 

Q. What kind of a lift is this, one of the kind that cars 
run up on? A. Drive up on the lift and it is raised by air 
pressure. 

Q. Do the tires set on the lift or not? A. On a steel run¬ 
ner, the whole car. 

38 Q. Then were you— A. (interposing) You run 
up on the lift; this particular lift, they have 

changed it. 

Q. When did you last see the lift? A. Just the other 
night. 

*#•##*#*** 

Q. In so far as your recollection goes, would you say it 
was the same lift? A. It was the same lift. 

Q. Is it the same lift that was there at the time of 

39 the accident. A. Well, I couldn’t say for sure. I 
could not say for sure. 
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Q. Is it the same kind of a lift? A. Well, it is the lift as 
far as I know. I haven’t seen—I think it is the same one. 
I think it is the same lift. 

By Mr. Roberts: 

Q. Your Honor, there are four pictures here of the scene 
and I would like to present them. 

Mr. Lichtenberg: We have stipulated that, your Honor. 

Mr. Roberts: I would like to ask that these four pictures 
w’hich have been stipulated as being the correct pictures 
of the gasoline station in question be marked first for iden¬ 
tification, w’hich is a view’ from the alley showm on the dia¬ 
gram on the board, looking toward the rear of the lift, faced 
as the witness faced it (handing photograph to witness). 

• ••••###•* 

41 Q. I hand you picture No. 1 and ask you if you 
recognize that scene—that view’, and you can tell the 
jury the place at w’hich that picture was taken and if the 
conditions are the same as they w’ere at the time of the al¬ 
leged accident—the same as to the location of the lift and 
the other facilities? A. The same lift too. (Examining Ex¬ 
hibit No. 1 referred to.) 

Q. The same lift? A. Yes. 

The Court: Let him indicate. Stand down before the jury 
and indicate where the lift is in that picture so the jury will 
be able to identify the lift on that picture. Where is the 
lift? 

The Witness: (Stepping dowm to the jury) the car here 
(indicating) w T as on the lift. 

The Court: Exactly on the lift, is that correct? 

The Witness: Yes. 

The Court: Put your finger on the car that is on the lift. 

The Witness: This car, sir (indicating). 

• •#•••#*** 

44 Q. Mr. Hauser, have you got your big picture 
again? We will start all over again. Now with ref¬ 
erence to picture No. 2 (handing picture No. 2 to the wit- 
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ness) while this is the island you referred to as establish¬ 
ing a line at which you were working, is it not? A. This is 
the picture alongside the building—the west. 

Q. It -would be the west, No. 2, that is correct—on the 
west looking on the picture from H Street; isn’t that cor¬ 
rect ? A. Correct, yes sir. 

Q. There is a wall with lettering on it in the back read¬ 
ing “Open twenty-four hours” back of the lot; is there? 
A. Correct. 

Q. There is an obstruction across the back of the lot? 
A. Correct. 

Q. The same as indicated by that line (indicating) 
45 marked on the drawing on the board; the south line. 
A. That is right. 

Mr. Lichtenberg: Yes, that is right. 

The Witness: It is a cement wall. 

Mr. Roberts: As shown on the picture. 

The Witness: A garage wall. 

47 Dr. Benjamin Golden was produced as a witness 
on behalf of the plaintiff, and having been first duly 

sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Lichtenberg: 

Q. Doctor, will you please state your full name? A. Doc¬ 
tor Benjamin Golden. 

***•*•##•# 

48 Q. I ask you sir, did there come an occasion sub¬ 
sequent to October 17th, 1938, that you examined and 

treated Charles V. Hauser, the gentleman (indicating) who 
sits here? A. Yes. 

Q. Will you tell the Court and jury what your examina¬ 
tion disclosed and the treatment you prescribed and the 
treatment you gave. A. I examined Mr. Hauser on the 29th 
of October at his home. He told me that he had been in- 
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jured in an automobile accident and at the time I saw him 
he was complaining of headaches, pains down the neck, pain 
behind the left ear, pain in the left elbow, pain in the left 
shoulder, a limitation in motion. Also pain in the right 
wrist, pain down the left leg, and pain in the left ankle. 
Examination showed a laceration of the scalp. I saw T him 
again on the 29th of October. That was 12 days after the 
accident so that laceration had healed behind the left ear, 
the region behind the left shoulder was—he couldn’t raise 
his shoulder above, horizontally, but when raised horizon¬ 
tally, it caused a lot of pain. He was tender to pressure 
over the upper part of the shoulder. The left elbow showed 
a small laceration, the right WTist was painful on motion, 
tender to pressure, the left angle was all skinned, little 
shallow brush burns such as when a heavy obstacle runs 
over it. The left ankle was tender to pressure. He was 
49 walking with crutches at that time. I had him come 
into the office for physio-therapy and after he came 
in it took us hours to treat him, because he had so many 
bruises to be treated in various parts of his body. He came 
in every day, occasionally he skipped a day or twx>. All 
along this entire time he complained severely of headaches 
—headaches namely; inability to move his left shoulder 
and walk. The ankle pained him considerably, and as long 
as a month after the injury the ankle was swollen two or 
three inches up the leg from the ankle. On my last exami¬ 
nation, which was somatime this October, he still com¬ 
plained of pain in the head, pain down the neck, pain in 
the left shoulder, though he can move his shoulder now. 
There is no limitation of motion, but there is discomfort 
and there is a little residual pain in the left ankle. He also 
complains of being very nervous—apprehensive, jittery, 
and has difficulty in sleeping. 

Now, this pain in the head is a kind of an injury—he had 
a little swelling behind the ear. That has gone down; that 
is, bruised and swelling. He complains of it being tender. 
And it is possible that he had inter-cranial injury at that 
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time, for which we can’t do very much, for which we think 
time will prove a cure. In the left shoulder he had a trau¬ 
matic (?) condition of the tissues, which haven’t come back 
—they frequently do not ever come back to a completely 
normal condition; and he has a rheumatic condition. 

Mr. Roberts: (Interposing) I think the witness 
50 should proceed with some measure of question and 
answer. 

The Court: I think his answers are responsive to the 
question. Proceed. 

The Witness: His left elbow isn’t bothering him any. 
The right wrist occasionally has a little ache and there is 
an attendant disturbance when he moves; the lacerations 
on the left leg have healed and are not bothering him; the 
left ankle was severely injured. I forgot to mention that 
the left ankle and head were X-rayed. We could no rule 
out the possibility of fracture because of the injuries and 
swelling and on inspecting it at that time, one would have 
thought it was fractured—the left ankle. That left ankle is 
still painful and long-standing. 

Mr. Roberts: I renew my objection, without reference to 
some type of question. He is stating that as a fact. As an 
objective— 

Mr. Lichtenberg: Subjective or objective is a matter for 
cross-examination by counsel. The doctor is only telling 
us the kind of condition the plaintiff was in. 

The Court: I think you may proceed. 

The Witness: (Continuing) And as I was saying, that 
left ankla. still gives him pain. He works as a cab driver. 

Mr. Roberts: I object to that, if your Honor please. The 
doctor is not stating facts within his own knowledge. He is 
going into— 

The Witness: (Interposing) He could not give his 
51 usual attention to his work because of the pain his 
ankle gave him. 
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By Mr. Lichtenberg: 

Q. Doctor, from the type of injury, or from all of the in¬ 
juries that the plaintiff received, is it probable that he 
would continue to suffer for a long period of time or per¬ 
manently ? 

Mr. Roberts: I object, your Honor. 

The Court: Yes, I think the question is leading. I think 
the Doctor could tell about his condition. 

By Mr. Lichtenberg: 

Q. Would you say, Doctor, that this ankle and shoulder 
have completely recovered? 

The Court: No, we can’t— 

By Mr. Lichtenberg: 

Q. (Interposing) Doctor, from your last examination of 
this patient, could you tell us what is the condition—what 
was the condition at that time? A. He still had pain in the 
left shoulder when he attempted to elevate it above his 
head, in an upright posture—limitation of motion, and he 
had pain in the ankle, he said. He said it hurt him when 
he was on it for a long time or when he attempted to use 
it with any force. 

Q. His condition has definitely improved? A. His condi¬ 
tion has improved. 

52 Q. When you speak of limitation of motion, will 
you tell us just what you mean? A. By limitation of 
motion I mean inability to move a limb with all its range of 
motion and his inability; in this particular case he had 
muscle spasm. The muscle goes into a spasm when it is in¬ 
jured and the parts of the muscle which control the motion, 
and he would have such limitation of motion until the part 
gets well and the muscle relaxes and the part can be moved 
around at will. 

Q. And, Doctor, how will bad weather affect the shoulder 
and ankle in a situation of this character? A. Weather of 
that type tends to bring pain on. 
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Q. And, Doctor, how much would you say would be a fair 
and reasonable charge for your services in connection with 
your treatment of Mr. Hauser? A. About $270.00. 

Q. $270.00? A. Right. 

Q. Do you consider that a fair and reasonable charge in 
connection with your treatment of this case? A. Yes. 

Q. One further question, Doctor, from the type of injury 
that Mr. Hauser sustained to his shoulder and to his ankle, 
would you say whether or not he was able to drive a taxi¬ 
cab consistently for the period of seven months or a 
53 year or more, or what period of time would you say 
he was incapacitated? 

The Court: You mean from what date. 

Mr. Lichtenberg: From the time he first saw him, which 
is October 29, 1938. 

Mr. Roberts: I object to that as being conclusion. There 
is no telling, no foundation for the question with regard 
to the special duties of a driver of a taxicab, or no founda¬ 
tion for objective symptoms. 

The Court: He said he saw the patient pretty frequently, 
almost daily, giving him this heat treatment. I think he 
may question him, if he thinks he can express an opinion 
on it. 

The Witness: For at least three months I don’t believe 
definitely and absolutely he could drive. After that period 
it would be painful, and whether his will power could over¬ 
come that pain and he could drive, that would be up to him. 
It certainly wouldn’t do his ankle any good to drive a cab 
after that. A question like that is one that one can’t an¬ 
swer, but certainly for three months he could not drive and 
certainly if that would hurt the ankle by driving, and in the 
space of nine months to a year he would have a lot of dis¬ 
comfort if he attempted to drive for any length of time. 
He might be able to drive an hour, or something like an 
hour or so, but after that time I think it would hurt. 

Mr. Lichtenberg: Your witness. 
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54 Cross-examination. 

By Mr. Roberts: 

********** 

55 Q. Exactly how did Mr. Hauser happen to come 
to your office, if you know? 

Mr. Lichtenberg: I don’t think there is any relative basis 
in that question. 

The Court: I don’t know. He may proceed so far. 

Mr. Lichtenberg: Very well, your Honor. 

The Witness: He was recommended to me by Mr. Lich¬ 
tenberg. I am Mr. Lichtenberg’s personal physician. 

56 He sends me occasional friends—persons who have 
been injured in taxicab accidents. 

By Mr. Roberts: 

Q. What time of the day was it that Mr. Hauser came 
to your office, and on what date? A. I think he came on 
Monday, October 31, in the morning. I saw him, I remem¬ 
ber, on Saturday afternoon on the 29th, and he came to my 
office on the 30th. 

Q. The 29th of what? A. October. 

Q. What year? A. 1938. 

Q. 1938. A. Yes. 

Q. Did you take a case history of him at the time, and 
ask him if he had been examined previously? A. I took 
that on the 27th. 

Q. Have you got your records with you? A. No. 

Q. Did you bring any of your records with you? A. No. 
Q. Could you count the number of times and the period 
over which you examined and treated this patient? A. Yes. 
Q. Before you came here? A. Just before coming 

57 here, yes. I looked them over about a week ago— 
about a week ago went over the case history on Mr. 

Hauser. 

Q. And how many times, would you say, did you see this 
patient and treat him? A. Mr. Hauser was constantly a resi¬ 
dent in the office between the space of the first six months— 
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he practically lived there. He came every morning. I have 
a technician who gave him diathermy treatments on his 
shoulder and ankle. 

Q. How many times was it when you looked at your rec¬ 
ord? A. I would have to make a rough estimate. 

Q. You didn’t count them? A. Not now. In my case his¬ 
tory I have it down—the dates he came in and how he felt. 

Q. You are billing him per visit? A. Billing him per 
visit. 

Q. The last time he came in, according to your statement 
was when? A. October, this year. 

Q. October what date of this year? A. I don’t know ex¬ 
actly. 

Q. You can’t remember the date in this year? A. Maybe 
the middle of the month—something like that. As a matter 
of fact, I had him come in the other day. When I 
58 saw him recently I asked him to drop into the office 
and he dropped in. 

Q. How long before that? A. A couple of weeks before 
that. 

Q. For treatments? A. Just for consultation. 

Q. How long before that? A. Probably a month or two. 
I haven’t seen him frequently in the last year—just every 
month or so, but prior to that, up until September last year 
is when he was coming in quite regularly. 

Q. You do have a record of every time he came in? 
A. Yes. 

Q. Could you prepare that original record showing the 
times he came in? A. Yes. 

Q. I think in view of the general nature and the fact that 
there is a bill involved, that ought to be supplied. 

The Court: All right. 

Mr. Lichtenberg: I think he ought to finish with the Doc¬ 
tor, and then he will send it down. 



44 


59 By Mr. Roberts: 

Q. And what did you find in the way of records as to his 
case history? A. Records? I don’t know what you mean 
by that. 

Q. Any documentary disclosure of treatment. A. I talked 
with the other physician, of course, who had X-rayed his 
ankle and head, and he read the X-ray. X-rays are read 
every day by the men who take them and we accept their 
word for it. 

Q. Did you find any indication of fracture at all of any 
bones as the result of your original examination? 

60 A. No. 

Q. No fracture? A. I found evidence that might 
give an indication of fracture. It looked bad enough to be 
fractured, but it wasn’t not according to the X-ray. 

Q. So that from your own observation you did not find 
that it was fractured—it looked like it might be fractured; 
but you were told by another doctor that it was not, accord¬ 
ing to his X-ray? A. Right. 

Q. And, therefore, you continued to treat him day after 
day for months; is that right? A. Yes. 

Q. What objective or what physical evidence of the in¬ 
jury was there? A. Lacerations on the scalp above the left 
ear, lacerations of the left elbow. I might say the right 
wrist was a little puffy, and there were brush burns—super¬ 
ficial—on the left leg and ankle, and a good deal of swelling 
and deformity of the ankle. 

Q. Describe the lacerations on the scalp—the location, 
size and condition. A. It -wasn’t important, and I didn’t 
mark it down in my charge. It did not require suturing, 
and it had apparently healed. It had a little crust on 
it. 

61 Q. How large an area was there of that injury on 
the scalp? A. There was a scab there was probably 

an inch and a quarter long. It was a dry scab about one and 
one-quarter inches long. 
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Q. Had the hair been cut away, Doctor, in order to treat 
that injury? A. That I don’t remember. He was sort of 
bald in spots. I don’t remember whether the hair had been 
cut away or that he didn’t have any there. 

Q. The injury to the elbow, Doctor, how serious was 
that? Was there any sign of a broken bone or tender tis¬ 
sue ? A. There was a laceration there, mainly the skin was 
torn—not deeply, however; not deep enough to require a 
suture. 

Q. Did it have a crust on it? A. All of these brush bums 
had dry crusts on them at that time. 

Q. The swelling behind the ear, was that accompanied by 
any abrasion or cut? A. No. 

Q. To what degree was there swelling, Doctor? A. I 
merely examined it—looked at it. It seemed like soft tis¬ 
sue—swelling, a bruise. 

62 Q. You have one injury there on the left side of the 
head? A. Side of the head, yes; I can’t locate it. 

Q. You can’t put it on the front or the right of the head? 
A. Not clearly, no; I am unable to state exactly—it was 
more toward the front than the back side of the head. 

Q. More toward the front? A. I think so. 

Q. Generally toward the top? A. On the side. 

Q. Indicate on your own head, Doctor. A. (Witness in¬ 
dicating) In this area, roughly—the front. 

Mr. Lichtenberg: The Doctor has already given an area 
in which he remembers it was. He has already testified that 
he can not tell us any more clearly, with any degree of cer¬ 
tainty, where it was. 

Mr. Roberts: It is quite important. 

The Court: I hope you will be satisfied when he says it 
twice. 

By Mr. Roberts: 

Q. You have no clearer recollection except that it was 
somewhere on the head? A. On the left side of the head. 

Q. You were indicating toward the rear. A. Not 
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63 necessarily; probably in the center. Let’s call it 

in the center. 

Q. That is the side on which you are indicating, behind 
the ear. A. Yes, sir. 

• •#*••••#• 

67 Q. About the 29th of October was the date you first 
saw him? The 29th or 30th? A. That was the date 

I went to his home. 

Q. Then we might say it was around the 1st of February 
you say was the first time you said he could go back to 
work? A. I really can not say he could drive a cab on that 
day, no. He could drive maybe half an hour or so, but he 
could not put in a day’s work in a cab with the ankle in that 
condition. 

Q. I believe you stated afterward that for a year after 
that he could only move with pain and by forcing himself 
to do it? A. Right. He came in and had treatments dur¬ 
ing that whole year to his head, his shoulder, and to his 
ankle. 

Q. Describe the type of treatment that he got, starting 
with the first treatment. A. It consisted of massage 

68 to the neck and shoulder, and baking that foot with 
an infra-red lamp—the application of diathermy to 

the ankle, associated with massage, and treating the head, 
neck, and shoulder. We would keep him under the lamp 
about a half an hour, and diathermy maybe for half an hour, 
daily, day in and day out. 

Q. For the period of three months, and then after that 
discontinued? A. He came in after that every three or four 
days. 

Q. The diathermy application to the ankle, what period 
of time did you prescribe for the work treatment? A. We 
vary it according to a minimum of half an hour 

Q. And approximately an hour for infra-red lamp on the 
shoulder? A. Yes, of course different times for different 
times for different lamps. 

Q. I mean in Mr. Hauser’s case? A. Yes. 
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Q. Then how long did the massage and the general prep¬ 
aration for the treatment take place? A. It would vary. 
Mr. Hauser would be in our office a minimum of two hours. 

Q. A minimum of two hours daily for three months? 
A. Yes. Of course, he would skip a day now and then in 
that daily treatment. 

69 Q. He did '! How many days would he skip or miss 
in the first few months—I mean the next few months? 

A. That will be shown in my notes. I will show you. 

Q. After the first three months, did he skip the regular 
periods you assigned to him? A. Every patient breaks an 
appointment now and then. 

Q. Toward the end of this treatment, Doctor, how often 
did he come ? A. Once a week toward the end. 

Q. What time of day did you treat him? A. Usually in 
the morning, I believe. 

Q. In the morning? A. Usually in the morning, when I 
was not so busy and had more time for him. 

Q. Well, according to your testimony, Doctor, the first 
three-months period he only got two hours’ treatment a 
day, for practically every day, for ninety days, and after 
that you have got a period for the last year—how did you 
compute your bill for $270.00 on that basis. A. It would 
be difficult to compute Mr. Hauser’s bill. Usually a case 
comes in and has diathermy treatment to one part. With 
Mr. Hauser we had to treat him so long—for two hours— 
that we had to charge—let’s see—$90.00. We computed it, 
I believe, at $3.00 a visit at first. 

Q. That would be used up in the first three months, 

70 wouldn’t it Doctor, at $3.00 a visit? A. Apparently. 
He must have skipped days now and then to stagger 

it. 

Q. Would you say that you computed it at $3.00 for the 
first few months? A. I think so. 

The Court: Did you send him any bill ? 

The Witness: No. 

The Court: Did he pay anything for it ? 
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The Witness: No. 

The Court: You mean this is your estimate of what a 
reasonable charge would be for your services on his ac¬ 
count? 

The Witness: That is my statement of his account. 

The Court: You have no monthly statements that you 
sent him? 

The Witness: That is what my file shows. 

Q. When did you first know of filing of this suit, Doctor? 
A. Well- 

71 Mr. Lichtenberg: (interposing) If your Honor 
please, I think this is entirely immaterial. 

The Court: He may answer, if he knows. 

The Witness: I didn’t know about the filing of the suit 
until a few months had gone by. I was informed by Mr. 
Hauser that he wouldn’t be able to pay anything on the 
bill until some time in the future. In the meantime, he was 
engaging Mr. Lichtenberg as legal counsel, and naturally 
I knew, under the circumstances, it probably would come 
to suit. 

Bv Mr. Roberts: 

Q. You hadn’t previously conferred with his Counsel in 
order to tell them about Mr. Hauser’s injury and prepare 
for this case—I mean before a couple of months ago? A. 
I never actually—(Witness hesitating) Now, as a matter 
of fact, there was an occasion I had to write Mr. Lichten¬ 
berg a letter describing Mr. Hauser’s injuries and the pro¬ 
gress of his case to date. That was the earliest communica¬ 
tion I had with Mr. Lichtenberg with reference to the case. 
I believe that communication is in your possession (ad¬ 
dressing Mr. Lichtenberg). 

Q. The earliest communication you had—that is since the 
time Mr. Hauser first came to your office? A. Yes, the 
earliest I had with Mr. Lichtenberg; it was in response to 
his request for Mr. Hauser’s injury. 
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72 Q. Very recently? A. No, that was way back. 

Q. Is it a couple of years ago, or a year? A. I be¬ 
lieve it is dated—I believe it is in somebody’s possession. 
I believe that you have seen the letter, haven’t you? 

Q. I am asking you so the Jury can know about it. A. 

I forget the date, but after three months I wrote to Mr. 
Lichtenberg a resume of his injury, and it was some time 
within three months of the injury. I forget the ex- 

73 act date. 

• •#•••#* 

Q. In the course of your examination and treat¬ 
ment of Mr. Hauser, when did you first raise his arm or try 
to have him raise his own arm above the level of his 
shoulder? A. Within a fevr weeks of treatment. 

Q. Within a few weeks of treatment? A. Of the injury. 
Q. He raised his own arm within the level of his own 
shoulder? A. Slightly. 

Q. Without pain; was there any symptom you could ob¬ 
serve; did it indicate any impairment or injury of the 
shoulder at that time? A. Only pain. Of course, if you 
give a patient an anaesthetic, no matter how much the mus¬ 
cles are injured, you can raise the shoulder—regardless of 
how much injury there is. In order to lock the shoulder 
joint so you can’t move it requires a fracture of the 

74 bone and its dislocation, in such manner to obstruct 
motion; even then around the shoulder it would be 

difficult. 

Q. Could you say that within two weeks after you saw the 
patient that you saw any discoloration of the skin around 
the shoulder? A. Nothing of any import. 

Q. Could you say that weeks after you saw r the patient 
for the first time, that there was any discoloration or black 
and blue marking, so-called, around the ankle? A. Yes. 
That lasted a long time. 

Q. Two weeks after you first saw the patient? A. Yes, 
that faded off gradually. I remember in my notes that I 
remarked that after three weeks it seemed pithy. I put in a 
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dent with my saw, and it was tender on pressure more or 
less; that remained there, in addition to that discoloration. 

Q. Your records show that Mr. Hauser had gone to the 
hospital? A. The Casualty Hospital, immediately after 
the accident. 

Q. And that he had been discharged from there? A. He 
had been allowed to go home . 

Mr. Lichtenberg: (interposing) He hadn’t been dis¬ 
charged, Doctor. 

75 The Witness: I don’t know what they did with 
him, but they allowed him to go home. 

By Mr. Roberts: 

Q. Did you interview Dr. Gitter at Casualty Hospital 
concerning his earlier examination of this case; was it re¬ 
ported to you that there had been an examination by the 
doctor at the hospital? A. Mr. Hauser told me. 

Q. But you did not— A. (interposing) I don’t pay much 
attention to Casualty Hospital examinations. 

Q. You did not ask for any further reports on the X-rays 
than you obtained from the doctor you first mentioned? A. 
Right. 

Q. You were satisfied with his analysis of the X-rays? 
A. Yes. 

Q. What is his name? A. Dr. Hurston. 

Mr. Roberts: That is all. 

***♦#•#*** 

77 Charles V. Hauser resumed the stand and upon 
further examination testified as follows: 

Cross-examination 

By Mr. Roberts: 

**#••*#* 

Q. Put your finger on the place there adjacent to the place 
vou sav vou were when vou were hit. A. I was about a foot 

j v * * 

off the line of this alley (indicating) back in this po- 

78 sition here (indicating). 

###**••*• • 
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Q. Is that the point you say, sir ? About off the 
South line—East line of the West ramp there; is that 
right? A. Off the East line. 

Q. And the West concrete ramp? A. The East line. 

Q. Yes. And how far away from the side of the run¬ 
ning-board of the car? A. I have said before, a foot or two. 

Q. You said before, a foot. I am asking you in respect 
to this picture (indicating) No. 4? A. It looks like that 
picture is taken on an angle. 

The Court: That time you say you were hit, were you 
under your car or not? 

The Witness: Sir ? 

79 The Court: At the time you were hit, were you 
under your car? 

The Witness: No, sir; right along beside the car, sir. 
The Court: Was any part of your body under the car? 
The Witness: I wouldn’t say my body was. It is hard 
to say. My feet probably—my heels were here when I was 
kneeling, right alongside the running-board. 

The Court: Kneeling with your head towards the car, 
or your body parallel with the car? 

The Witness: Kneeling with my head toward H Street 
—toward the right—the lights were overhead, and I had my 
back to the car. I was headed toward the street, directly to 
that car. 

By Mr. Roberts: 

Q. That is, you had your head toward TT Street, toward 
the island, looking right into the headlights of the auto¬ 
mobile. A. Correct; down to the street, down to the ce¬ 
ment, where the muffler was lying. 

Q. And your feet were back toward the automobile on 
the lift? A. Correct. 

*##•*#*## # 

80 Q. You did say, on your direct examination, the 
car was lifted above vour head. A. I didn’t say just 

how high the lift would go. 
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Q. It is important to know just how high the lift was 
when you were taking your muffler off and at the time of 
this accident. A. It might have been above my shoulder. 
As a matter of fact, I had to get down a little and 

81 go under it. 

Q. You can’t remember how you were working on 
the muffler when you were taking it off? Did you have to 
reach or stoop down ? A. I would say this, I didn’t have to 
bend my knees way down, but I might have had to stoop 
a little. I don’t know for sure; I think I had to stoop a 
little. 

Q. These are rails on the top of the lift; set up on the 
frame, and the wheels, I think, hang down over the car, do 
they not, so as to raise the car? A. They run up under the 
car to lift the car; yes. 

Q. The wheels and running board run down along the 
outside of the car when the car is on it. A. Correct. 

Q. The wheels would be nearer the ground than the frame 
of the lift. 

Mr. Lichtenberg: (interposing) The bottom of the 
wheels. 

By Mr. Roberts: 

Q. The bottom of the wheels. How much lower? A. A 
foot, probably. 

Q. What kind of car was it? A. A 1936 Plymouth. 

Q. That was your car? A. Yes. 

Q. What did you use it for? A. Taxicab service. 

82 Q. What kind of a taxicab or fleet? A. American. 
Q. That is, who you were working for at the time? 

A. It was my own car. 

Q. Was the lift exactly at right-angles to the alley and 
parallel with H street, or was it turned? A. I would say 
parallel to H Street. 

• •#*••••• • 
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83 By Mr. Roberts : 

Q. Show what lights you were depending on for a source 
of light? A. The light overhead. There was plenty of 
light, except by day. 

Q. Were they arc lights, incandescent bulbs—? A. Very 
large bulbs. 

Q. And the source of light, then, was in the direction 
of you. Your head—your head was pointing toward the 
light when you worked on the muffler. A. It covered the 
whole station, and the— 

Q. The muffler was between you and the source of light, 
as you worked on the car; that was between you and the 
light? A. Just in front of me; yes. 

Q. You were down on your knees, working on it; that is 
correct? 

• •#•••••* • 

84 Q. As you were working, what part were you work¬ 
ing on it? A. We were disconnecting the pipe that 

runs from the old muffler, and putting on a new muffler— 
putting the old pipe onto the new muffler. We were having 
difficulty getting it disconnected from the old. 

Q. The exhaust pipe was much longer than the muffler? 
A. Naturally. 

Q. Would you say it was twice as long? A. No; no, sir. 
Q. Isn’t it twice as long as the muffler? A. Because 
there were two different ends to it. The muffler sets 

85 in there (indicating), a little better than the center 
of the car, and some of it goes toward the front and 

some towards the rear. 

Q. Now, as you were working on the muffler at that loca¬ 
tion, did the muffler pipe project out into the runway be¬ 
yond the end of the lift? A. I wouldn’t say it did or would. 

Q. The muffler pipe was laying parallel to the lift itself? 
A. Yes, sir. 

Q. Do you say you have obtained gas in that station many 
times; is that right? A. Yes, for many years. 
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Q. You were going in once a day? A. Two or three and 
four times a day. 

#•*••••*• * 

S6 Q. You knew that place very well, of course? 
A. Yes. 

Q. What kind of a drive— A. (interposing) What kind 
of a drive? What do you mean? 

Q. Do you have to make a quick turn or a sharp turn, or 
do you have plenty of room to make a U-turn? 

87 The Witness: I could give you an idea of the dis¬ 
tance. 

By Mr. Roberts: 

Q. Please answer the question. All right, you got your 
car to where you were getting gas; what did you do to get 
out of there? A. Most people have to back out—one way, 
that is one way to do it; the other way is directly across 
here (indicating). That is about a twenty or twenty-two 
foot alley. There is plenty of space here (indicating), 
about six feet there. There is plenty of room, about twenty 
feet here (indicating), and around from here over to this 
wall (indicating), you can park four cars, and then get out 
there. 

Q. Put your pointer on the point where your car was 
when you were getting gas, and describe the movement of a 
car usually. A. Other cars that night, twelve or fifteen, 
which came in to get gas, went directly on through the gate¬ 
way, driveway. 

*#**•••*•# 

88 Q. You say all that time your car was on the lift, 
at the point you were working on it? A. Yes. 

Q. And you were— A. (interposing) Yes. 

Q. In the position you were when you were hit— A. (in¬ 
terposing) Yes. 
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Q. —on your knees, working on this muffler, maybe about 
one foot away from the side of the car, is that correct? 
A. About two or two and a half, maybe. 

Q. Now, state how the car came to hit you? A. That is 
hard to say. I know it hit me. That is all I know. 

Q. Where was he parked—at what point was he parked 
up there; where was the front of his car with respect to 
the South end of the island? A. Two or three feet from 
there—the end of the island. 

Q. Back of the end of the island; is that right? A. Yes. 

Q. Was the car toward the island? A. When the car 
stopped, I paid no attention to that. 

89 Q. It had stopped? A. Naturally, as the car had 
come in, or while the car was driving in, it attracted 
my attention. The lights were on, and it attracted my at¬ 
tention. 

Q. Can you read this distance (indicating map) from 
the South end of the concrete ramp; down to the South end 
of the lift—can you read this distance? A. You say from 
the ramp? 

Q. Can you read this distance. 

Mr. Lichtenberg: We agreed that it is fifteen feet. 

Mr. Roberts: Fifteen feet and one-tenth—fifteen and 
one-tenth feet. 

The Witness: That is the wall, isn’t it? 

Bv Mr. Roberts: 

Q. South end of the ramp, down to the North edge of the 
beam on the lift? A. I would say it was more than that. I 
stepped it off, Mr. Roberts. I think it is a little more. 

Q. You stepped it off, but you didn’t use a steel tape, did 
you? 

Mr. Lichtenberg: We will stipulate that that is correct. 

The Court: It is your witness (addressing Mr. Lichten¬ 
berg). 
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Bv Mr. Roberts: 

Q. From a point then, two or three feet, back to 
90 the South end of this island, the car moved in what 
direction? A. He had to come directly ahead of me; 
didn’t make his turn. There is no question about it. I was 
there as plain as day. The headlights were beaming di¬ 
rectly on me. He had to come directly here (indicating). 
He didn’t turn there and go out (indicating). 

Q. He didn’t turn; he went straight ahead ? A. Right. 

Q. Into the lift and the car that was on it? A. Yes. I 
was in that position. He came direct and hit me in the top 
of the head. 

Q. As you kneeled down, one foot away from the car, he 
came directly forward from two to fifteen feet, plus fifteen, 
and hit you on the top of the head and ran over your ankle; 
is that right? A. I would say, I don’t know exactly, maybe 
two feet, it might have been three feet. 

Q. He was back to the edge—you said one foot. A. I said 
one to two feet. I said I don’t know exactly. 

Q. Could it be five feet? A. I doubt it very, very much. 

Q. You were placed this way (indicating). Let’s see. 
This is the side of the lift (indicating); this edge around 
here, when you were wmrking on the lift. Was your ankle, 
your left ankle, in that manner? A. I stated that 
.91 my heel had been near about along with the car. 

Q. And the island would have been one foot off 
the line— A. (interposing) My arm here; the lift here 
(indicating); right. 

Q. You are quite sure you were that near the car? 
A. Pretty close to it, sir; I wouldn’t say the exact measure¬ 
ments. 

Q. And half the car extended out to the right toward the 
alley—maybe half the car? A. How much do you say? 

Q. Give me that again. That is from the point I am kneel¬ 
ing (indicating) (Counsel in kneeling position on floor), 
here is your simulated position—about half of the car— 
about the center of the car; is that right? A. Half of the 
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lift? I would say I would be nearer to the rear of the car, 
as I have indicated before. 

Q. The car overhangs the lift? A. Well, now that is the 
question. Just how it extended over the lift. The car would 
extend over the lift. 

The Court: We will now take a recess until 1:30. 

***#•*#**# 

94 Q. Now, Mr. Hauser, why wasn’t it you did not 
move the old muffler away from the car, and up here 

(indicating) where the light was good and up on the island 
where the light was good; do you know why? A. I was get¬ 
ting away from cars coming in for gas—I was getting away 
from the cars. 

*•#*##*### 

Q. Tell us why you did not move your muffler di- 

95 rectly or onto the island? A. We didn’t take it on 
the line with the island; we took it down on the line 

where the car was—on the lift. 

Q. That is one foot right on the lift there; is that cor¬ 
rect? A. Yes, sir. 

Q. How long were you working on the muffler? A. We 
were in and out to exchange tools and so forth. Then when 
we got started it must have been an hour and a half to two 
hours. 

Q. An hour and a half to two hours? A. Probably; I 
wouldn’t say for sure. It was in the neighborhood of that. 

Q. You were still trying to release the muffler from the 
exhaust tube, and you didn’t succeed yet in removing it 
from the exhaust tube? A. We were working on it at the 
time; how far we got at the time, I couldn’t say for sure. 

Q. When and where did you buy the new muffler? A. I 
bought it out in Maryland. 

Q. Where? A. At a junk yard in Maryland. 

Q. Where? A. It was beyond Cottage City somewhere. 
I could take you directly to the place by driving there, but 
I couldn’t tell you where it is. 
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96 Q. When did you buy it? A. That night. 

Q. What time? A. Well, I wouldn’t say exactly 
what time it was because I don’t know. 

Q. Was it six o’clock or was it midnight? A. I don’t 
know exactly but I had to go and work some to get the 
money to get it. 

Q. Why did you need a new muffler? A. The old one was 
busted and making a lot of noise. 

Q. And you kept working with the noisy muffler until the 
time you came to this place to fix the car; is that right? 

A. Exactly. 

Q. So as soon as you got the new muffler you did come 
there; is that right? A. No, not as soon as I got it, after 
I purchased the muffler, but some time convenient, after 
hours—after rush hours were over—after business hours; 

I come there to change the muffler. 

Q. I think in direct examination you said about mid¬ 
night; that was what you said, wasn’t it? A. After mid¬ 
night—about or around about that time. 

Q. And for one and a half hours you were pounding on 
this muffler to try to get it loose from the exhaust 

97 pipe? A. I wouldn’t say pounding directly for one 
and a half hours; we were working on it. 

• * * • • • • * • *« 

98 Q. Now, how far would you place the car that was 
driven in by Mr. Douglas, the defendant, away from 

this island, when he stopped to get gas? A. Aw^ay from the 
island? 

Q. Yes. A. That I wouldn’t be able to say. I didn’t pay 
any particular attention to it. 

Q. Didn’t you look at the car when it came into the sta¬ 
tion ? A. The lights were beaming right on me. I was 

99 satisfied the man would stop. 

Q. Did he turn the lights off when he got the gas? 

A. Yes, sir. 

Q. Were you in position so that you could see the lights 
clearly? A. Positively. 
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Q. And were facing straight toward him, and facing 
about fifteen feet away? A. In the neighborhood of fifteen 
feet. 

Q. Did you hear him start his motor? A. I did. 

Q. And did you look up? A. Not then; no, sir. 

Q. You did not look up? A. No, sir. 

Q. Did you look up at all? A. You mean after hearing 
the motor- 

Q. Start? A. No; I was busy working on the muffler, and 
I paid no attention to him. 

Q. You did not look up? A. No, sir. 

Q. As you worked over the muffler, down on the ground, 
with the headlights straight on you, couldn’t you tell the 
car was coming straight toward you? A. I told you 

100 I didn’t pay any attention; I did not know what hit 
me. 

Q. Would you say the car came fast? A. I couldn’t say; 
when it hit me—the bumper—my head jammed down in my 
shoulder. 

Q. You would say, after the car having hit you on the 
forehead and running over your left ankle, continued to 
go on? A. No; not my forehead. 

Q. Put your finger on the top of your head where it hit 
you. A. (indicating top of head) There might be a scar 
there now. 

Q. Is there? A. Maybe; I can’t see the top of my head. 

Q. You don’t feel any scar there now? A. I don’t know 
whether there is a scar on the top of my head or not. 

Q. You never did look? A. I couldn’t say if it was there 
I guess. 

The Court: How much of the car ran over you, Mr. 
Hauser; do you know? 

The Witness: The car struck me on the top of the head 
and knocked me backward. 

The Court: I said, how much of the car went over 

101 you? 

The Witness: In two places. 
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The Court: Which part of the car? 

The Witness: The right front part and the wheel. 

The Court: The rear wheels go over you? 

The Witness: No, sir. 

The Court: And then the car was backed, the front wheel 
had stopped on top of your ankle, the second time? 

The Witness: The same car; the same wheel, it backed 
up this way (indicating) and when it backed up, coming in 
this position, and when he backed up that was when I hol¬ 
lered; that is when he backed up. When I hollered he 
backed up. 

Bv Mr. Roberts: 

m 

Q. You see this picture here, No. 19, Mr. Hauser (indi¬ 
cating) of the lift, and the men standing beside it. See it? 
How would the car wheel hang down a foot below those 
members, how would any automobile or could any auto¬ 
mobile hit you on the head, as you were kneeling down 
facing it, coming on,—this is the line of the running board 
—how could any car hit you on the head, go forward, run 

over your left ankle here, and back off and still put you- 

*»#•••#### 

102 A. This man standing here (indicating photo¬ 
graph), does that indicate where— 

Q. The man standing there. A. (indicates) —where I 
was ? 

Q. The man with the overcoat represents where you were, 
according to your testimony. A. It is hard to say. 

Q. The man is practically opposite the hydraulic part of 
the lift; is he not? A. We were working right along here 
(indicates) just beside the lift, beside the car. 

Q. He is beside the lift, isn’t he, Mr. Hauser? A. Yes, 
sir. 

Q. With the man standing approximately back one foot, 
approximately, of the island; would you tell me how this 
automobile—does the picture of the lift—tell me how that 
automobile came on and hit you on the head, ran over your 
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left ankle, backed off, stayed on your ankle and then backed 
off some more so that you could get up? A. Backed off 
some. He came directly straight to me. 

The Court: Did it go under the car on the lift? 

103 Mr. Roberts: I want him to describe the exact 
side. 

By Mr. Roberts: 

Q. Can you tell us whether it went under your car on 
the lift. A. I don’t think that it did. 

Q. Did it hit that car? A. I can’t answer it, sir. I was 
laying back of it. 

Q. Are you sure you were facing the automobile coming 
on towards you, or did you have your back towards that? 
A. I had my back toward the side of my car on the left, 
looking directly North, with my head pointed North. The 
lights were just ahead of me, you know. 

Q. Do you know what part of the car hit you? A. It 
must have been the bumper, see. My head was directly at 
the bumper. 

Q. Your head was directly at the bumper? A. That is 
what cut me—I got the cut from. I was jammed backward. 

Q. You had your head down sufficiently low so that the 
bumper cut you on top of the head? A. Kneeling—in a 
kneeling position, bending over that way (indicating, bend¬ 
ing over). 

Q. That is your testimony? A. That is a positive fact, 
sir. It is true as the Lord in Heaven. 

104 Q. What happened when this blow w T as struck; did 
you do anything; say anything? A. I said I screamed 

out when he hit me. 

Q. You were hit without prior warning, and then you 
screamed out? A. That is what I did. 

Q. Where was the car then ? A. When I screamed ? 

Q. Yes. A. It was done so quick, all of it, and the car was 
standing back on my ankle again; I was hurt, couldn’t move. 

Q. Where was the car at the time you screamed out? A. 
Still going forward. 
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Q. Then you screamed out? A. I don’t recall anything 
for a moment or two afterwards. It was done so quick and 
the man was back on my ankle before I knew it. 

Q. And then you screamed out after? A. It hurt so I 
couldn’t move. 

Q. It seems soon as you came to you screamed out? A. 
No, sir; as soon as I was struck I screamed. I didn’t know 
w’hat had happened. 

Q. I ask you specifically, can you state where the car was 
when it stopped its forward motion ? A. Right there on top 
of me, almost; it didn’t go anywhere. 

105 Q. Did it run over your body? A. No, sir. 

Q. Did it run over any part of you except your 
ankle? A. No, sir; that was the only part. 

Q. That was the only part? A. Exactly right. 

Q. What hit your shoulder? A. I don’t know; I guess 
the bumper. I think my head was jammed in my shoulders. 
I don’t know\ 

Q. Do you know what hurt your elbow? A. I do not 
know. I was thrown backward. There was nothing but ce¬ 
ment under me. 

Q. You don’t remember what happened at the time you 
were hit? A. I do not remember what, no. 

Q. What happened immediately after the time you were 
hit? A. I sure can’t state. 

Q. Can’t you answer my question, where the car was 
when it stopped its forward motion; where was it with re¬ 
spect to the side of the lift? A. I told you it was right 
alongside of me when it hit me. 

Q. Was it under the lift? A. I don’t know what hap¬ 
pened immediately after this. I was hurt. Don’t 

106 you understand ? I had no time to worry about that. 
I was hurt. 

Q. You don’t know where the car stoppwed its forward 
motion? 

The Court: I think he has told you what he remembers. 
I think the Jury has got as much as you can get from him. 
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By Mr. Roberts: 

Q. What happened next after the car stopped its forward 
motion! I believe you stated it was backed, but not clearly 
just how it was backed. A. It happened so quickly—that 
only— 

Q. This car hit you on the head, ran over your left ankle, 
went forward and off your ankle, and then was backing so 
very quickly, and was backed on your ankle again; that is 
your testimony! A. You have said it. That is exactly. 
Backed on my ankle before I had a chance to do anything. 

Q. All right, Mr. Hauser, this is after he pulled off! A. 
He didn’t pull off until I hollered and told him. 

Q. The car was still on your ankle! A. I said “Move 
the car back; you are on my ankle. I can’t get up. ” Those 
are the very words as I remember them. 

Q. How long was it when he got on back on your ankle 
before he moved the weight of the car off your ankle! 

107 A. I just don’t know; don’t remember. 

Q. He instantly backed the car the second time off 
your ankle! A. I think when I screamed he thought it was 
the attendant of the gas station. 

Q. How do you know! A. He said that. He made that 
statement. 

Q. Oh, he did! A. Yes, sir. 

Q. Then what happened! A. After what! 

Q. After he said he thought it was the attendant of the 
gasoline station! A. He backed up. That was the state¬ 
ment, he told me,—after he backed up. 

Q. How long would you say it was before he understood 
he was on your ankle and backed off! 

Mr. Lichtenberg: How can anyone tell what was in some¬ 
body’s mind! 

• •••••*••* 

108 Q. How was your body facing at the time you say 
that he backed up! Here’s the lift (indicating on 

map); here’s the lift here. Your head was out here, your 
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ankle was back here. How were you facing when the car 
was actually on your ankle ? A. I was in a lying position; 
head mostly to the West. 

Q. Your head mostly to the West of the car, like this 
(demonstrating) ? A. Yes. 

Q. Your head to the lift? 

Mr. Lichtenberg: You indicate, Mr. Hauser. 

The Witness: It was right along here, (indicating on 
drawing). 

109 Bv Mr. Roberts: 

m 

Q. Put the pointer where it occurred (handing pointer to 
witness) ? A. Just about a foot off there (indicating)—foot 
off the line of the island, as near as I can get to it—more 
southwest—more southwest, and feet to the northeast. 

Q. Feet to the northeast? A. Yes. 

Q. To a point northeast of your head? A. I did not say 
my feet was under the lift. 

Q. What did you say ? A. My head was more to the west. 

Q. After you were hit, your head was more southwest? 
A. Right. 

Q. And feet more to the northeast? A. Right. 

Q. Stretched out? A. Yes. 

Q. Face down? A. As near as I can remember, on my 
side, for him to get on my ankle, because my foot was up 
like that—my left side. 

Q. On your left side, with your head toward the rear of 
the car? A. No, front of the car. That is more 

110 northwest. 

Q. You have drawn the direction from there to 
there (indicating on map) ? A. Just a little bit of an angle. 
I wouldn’t say directly toward the car or— 

Q. When the car went forward and backed, didn’t it cut 
your right foot? A. Didn’t touch it; did not have any scars 
on it. 

Q. Did you attempt to lift yourself up? A. No, sir; I 
couldn’t get up. 
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Q. Did you say you remembered being near the edge of 
this island (indicating) when you did start to pull your¬ 
self forward? A. I didn’t say how close I was to the island. 

Q. Did you lay flat down on the ground until they picked 
you up? A. I stayed on the ground. I couldn’t move. I 
would not be able to say in what position exactly where my 
leg was twisted, and my leg was back. I had to be some way. 

Q. Your body was there and your feet in that position 
(indicating). Please try to remember just where the front 
of the car was when it stopped backing? A. I told you a 
while ago that I didn’t know. 

Q. You say you were facing toward it on your left side; 
your head in the opposite direction. A. I still say 

111 I paid no attention to the car after that. 

Q. Where was the car when they put you in the car. 
A. In the gas station, alongside the tank; somewhere in 
that position. Where it was, I wouldn’t say the seepage 
on it, but in there (indicating) somewhere I suppose. 

• •*•***•** 

112 Q. Who was in the gasoline station at the time be¬ 
sides yourself? A. Just the attendant and myself, 

working on the muffler. 

Q. WTiere was he at the time you say you called to the 
driver to have the car taken off your ankle? A. Bight 
alongside the car there. 

Q. Right alongside of the car? WTiich side of the car? 
A. That side of the car (indicating). 

Q. Where was the car? A. Just to my left; beside the 
island somewhere. 

113 Q. Just to your left? A. Between the building and 
the taxicab. 

Q. Here’s the island (indicating); here’s the building, 
and now, if you place both of those, you say the driver 
was right alongside of the car; now T , where was the car? 
A. I will show you where the car was (taking pointer and 
indicating on map). 

Q. That is right. A. Here the gas pump (indicates). 
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Q. Where was the car the moment you shouted for the 

car to get off your ankle, and the car was alongside of- 

the car, you say, was alongside of the island, and the gas 
attendant w’as alongside of the car? A. I can’t tell you 
where the car was and just how far he was from me. What 
do you want to know; I don’t understand your question. 

Q. I asked you where the gas station attendant was when 
you cried out. A. When I cried- 

Q. When you cried out. A. When I was laying on the 
ground, naturally I was looking around for help. The 
# driver must have been in the car, but I did see the 
114 attendant standing alongside the car. 

Q. Where was the car? A. It was up between that 
Island somewhere. I couldn’t say for sure, but it wasn’t 
so far from me. 

Q. You mean the car backed back approximately fifteen 
feet from the point of impact, with your head to a point 
opposite the island? A. I don’t know how far. 

Q. You know the distance, don’t you? A. I know he 
backed off me. 

Q. And went alongside the island. A. Was backed off 
me. I don’t know exactly. It wasn’t so very far from that 
gas pump. 

Q. Were you picked up bodily from lying flat on the 
ground? A. These fellow’s picked me up and put me in the 
car. 

Q. That is your testimony. A. I don’t know how, but 
they picked me up and put me in the car. 

Q. Did you get up on your own knees and get to your feet? 
A. I don’t recall. 

*••••••••# 

116 Q. What is the first thing you do recall about being 
in the car? A. My mind wasn’t on this car at all. 
I was in pain. 

Q. Was there any discussion whether you would go home, 
stay there, or go to the hospital; do you remember anything 
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like that. A. I do remember the driver’s saying he would 
take me to the hospital. 

Q. Do you remember that? A. Yes. 

117 Q. Do you remember which hospital? A. No. 

• *#••••*•* 

Q. Is it your testimony that after they put you in the 
car, at some place, you can’t remember the location, and 
then they drove or delivered one of the passengers to her 
home before they took you to the hospital? A. There was a 
lady taken home. I remember that. 

Q. Where was that? A. Someone got otf. One lady got 
off somewhere. It might have been a lady or a man. I could 
not pick her out if she was in this room. 

Q. Somebody got off on the way to the hospital? A. Yes. 
Q. What hospital was it, now do you recall? A. Yes, I 
believe it was Casualty. 

118 Q. Did you walk into Casualty by yourself, or 
were you aided by anyone? A. Did I? I can’t recall 

just now-Had this case come up sooner- 

The Court: You answer the question. Tell us if you can. 
If you can’t, say so, but stop when you get through. 

By Mr. Roberts: 

Q. Do you recall what happened at the hospital when 
you were taken there; what they did or what they 

119 said? A. Yes. 

Q. You do remember what they said? A. No. I 
can’t remember that. What do you mean? 

Q. Can you remember any incident which occurred in 
the hospital? A. I remember I was placed on an examina¬ 
tion table in the operating room. 

Q. You don’t remember how you were taken in? A. That 
is something I don’t know. I don’t know whether I was as¬ 
sisted or whether I got out by myself—I don’t know. 

Q. Do you remember how you got out? A. How I got 
out? 
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Q. How you got out of the examination room? A. No, I 
can’t recall. 

Q. What is the first thing that you recall concerning your 
care of yourself and your movements, after the accident? 
A. At the hospital? 

Q. Anywhere? A. I think I told you about the best I 
know. 

Q. Do you recall anything after you got out of the hos¬ 
pital until you got home ? A. The driver brought me home. 
Q. How did you get in taxicab? A. I am pretty 

120 sure I came home in a cab. 

Q. Where did you sit in the cab going home? 
A. No, sir; I don’t remember that. 

Q. Do you remember how you got into your house? 
A. No, sir; I do not. 

Q. Do you remember where you lived that night? A. Yes, 
sir. 

Q. Where? A. 500 Third Street—Apartment 4, I think 
it was. 

Q. What floor is it on? A. It is the basement apartment. 
Q. How did you get from the sidewalk down to the base¬ 
ment door? A. There are just three steps down. 

Q. Where did the cab stop with respect to that door? 
A. I don’t remember. I know I got back to the house in 
the cab. I am pretty sure he waited and took me home. 

Q. You don’t remember whether you were helped down 
there or whether you walked? A. No, sir. 

Q. Where did you recover your full ability of knowing 
what happened to you after you got home? A. What went 
on, you mean? More than likely after some of the pain 
left me. 

Q. When. A. It was about 3 o’clock when I got 

121 home. It must have been in the neighborhood of that. 
I had been in the hospital, I don’t know how long. 

Q. Now, I believe the X-ray was taken on the following 
day. You stated the following morning. A. I don’t know. 
They came in an ambulance, and took me back to the hos¬ 
pital the following day or the day after. 
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Q. How did they happen to come for you? A. I do not 
know for what or how that doctor treated me after the ac¬ 
cident. 

Q. You don’t know how the ambulance happened to come 
for you? A. No, sir. 

Q. You know how you got home from the hospital, and 
after that you had an X-ray made of your ankle. A. I think 
that doctor that treated me over there brought me home 
on the ambulance. I am not positive. I know they came— 
one of them in a nice looking roadster; a very large road¬ 
ster, driven by that very doctor. 

Q. You just can’t remember when it was or how it was 
you happened to go to the hospital on the following morn¬ 
ing, but you do remember you had an X-ray; you do re¬ 
member that? A. I don’t recall. 

Q. None of the facts concerning that? A. No. 

122 Q. You ordered the ambulance yourself ? A. I was 
in no position to order the ambulance. 

Q. Do you remember? A. I had no money to order the 
ambulance. 

Q. You remember being X-rayed? A. Where? 

Q. At the hospital. A. I thought there was an X-ray, 
but they tell me it was a fluoroscope; whether that hap¬ 
pened that night or the next day I can’t recall. Whether 
it was that night they fluoroscoped me or the next day, I 
do not know. 

Q. I want you tell the Jury just when it was you got your 
car off the gasoline station lot? A. Wliat do you mean, 
gasoline station lot? 

Q. Don’t you know where the gasoline station is ? A. Do 
you mean where the accident occurred? 

Q. Yes, sir. A. WTien I got it off; how it got off? 

Q. If you got it off. A. It was brought to me, but I don’t 
know who brought it over. My wife knows the boys. 

Q. But you do not? A. Well, I have seen the boys at the 
gasoline station—have seen them since. 

Q. How did your car get off the lot? A. They will 

123 have to answer that. 
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Q. Didn’t you do anything the next morning? A. I wasn’t 
able to get out of the house. 

Q. You got to the hospital? A. Yes, the next day, or the 
next day following. 

Q. Meanwhile you had seen a lawyer to handle your 
case? A. No; the lawyer came to my house. 

Mr. Roberts: I see. 

Q. What date was the accident; the night of the acci¬ 
dent? A. October 18. 

Q. What year? A. 1938. 

124 Q. When was the first date when you yourself 
drove your taxicab getting fares? A. I couldn’t re¬ 
call. 

Q. Have no recollection at all? A. No, sir. 

Q. Could you place it within a week? A. Yes. I tried on 
several occasions, but I couldn’t say when. 

Q. How long after the accident, within a day after the 
accident? A. Oh, I would say a couple or three months— 
something like that. 

Q. A couple or three months was the first time you got 
into your cab and drove it after the accident; is that right? 
A. As soon as I can remember. I don’t recall just when 
it was. 

Mr. Roberts: I ask your Honor—he can remember 
what— 

The Court: (interposing) That is a matter you may 
argue to the jury, Mr. Roberts. 

#•*••••••• 

127 By Mr. Roberts: 

Q. If you recall earning $35., per week for the period be¬ 
fore the accident— 

Mr. Roberts: Your Honor, if you will remember, he 
stated that he had been earning $35, a week for a period 
before the accident. 
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The Court: I still do not see what your purpose is. 

Mr. Roberts: I just want to go over his experience from 
his testimony. 

The Court: His experience is as to his earnings. All 
right, proceed. 

By Mr. Roberts: 

Q. The way you operated for Arrow, while you had a car, 
working the cabs— A. (interposing) I made $4., a day. 
I have the receipts at home. 

Q. When was that, by the way? A. Two or three years 
before the accident, probably. 

Q. Two or three years before 1938? A. Maybe one; may¬ 
be two; maybe half. 

Q. Where did you work after you worked for the Arrow 
people? A. I don’t recall just who I went with after 
Arrow. 

128 Q. You don’t recall that? A. No. 

Q. Who do you recall was the next one? A. I don’t 
recall after that. 

Q. Up to the time you had the American cab, you can’t 
recall? A. I was with the American over a year or so, I 
guess. 

Q. How long after? A. Not this particular car, but I do 
not recall how long, but it was in the neighborhood of a 
year. 

Q. How long? A. You know how cab drivers are. They 
shift around from one cab company to another. 

Q. How long had you had this particular car? A. I would 
say close to a year. 

Q. Close to a year? A. Yes. 

Q. Do you recall what your loan was on this particular 
ear when you put it into the fleet; what price you paid for it? 

Mr. Lichtenberg: Where is the materiality of what he 
paid for the automobile. It hasn’t anything to do with this 
case. 

Mr. Roberts: I would still request it. 
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By Mr. Roberts: 

Q. Going back, how much did you have to pay on 

129 this particular car prior to the time of the accident? 

Mr. Lichtenberg: I object. There is no material¬ 
ity. 

The Court: It might have some light upon his earnings. 
Mr. Lichtenberg: What a man pays for a car, or what 
are his earnings. 

The Court: If he were buying a car and was paying so 
much a day for it, it may shed some light. 

By Mr. Roberts: 

Q. Just tell how much you paid on that particular car, 
whom you paid, and so forth. A. My car was practically 
paid for with the exception of $50. 

Q. Out of how much you originally had to pay? 

The Court: I don’t think that is important; how much 
he w’as paying each day. 

The Witness: I refinanced it for $100. It cost me about 
$35., or $25., per week. 

By Mr. Roberts: 

Q. How much per day? A. $5., a week. 

Q. On the car for about a year? A. They can give you 
the exact figures. 

The Court: You are the one who is testifying. 

By Mr. Roberts: 

Q. For about a year you were paying about $5., a 

130 week? A. No, I hadn’t been paying $5., for a year. 
I said I had the car in the neighborhood of a year. 

I didn’t say I had been paying the $5., a week that long. 

Q. How long had you been paying the $5.? A. Up until 
the accident, I would say a month or two. 

Q. Before that, how much did you pay? A. Nothing to 
them. I was paying in the neighborhood of $10., a week 
to the people I bought the car from—the people I bought 
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the car from it was about $10., a week, then I refinanced it 
and paid them off. 

• ••****#*# 

131 Q. Suit in this case was filed in March 1939. Do 
you remember when suit was filed, that particular 

period? A. Yes. 

Q. What was your condition at the time suit was filed? 
A. My condition? 

Q. Yes, sir. A. Not much better than it is now. 

Q. Not much better than it is now? A. I mean it 

132 wasn’t hardly any better. About the same as it is 
now. 

• •***•#### 

Q. Do you recall in May 1939 applying for a job, for 
work? A. I’ll tell you what I did do. I think I did some¬ 
time in 1939. I don’t, or I wouldn’t just say about May, 
but I can give you the figure on it. It is on a typewritten 
card that I have from the U. S. Employment Bureau. 

Q. What kind of a job was this that you applied for? 
A. It was anything that I could get to do. 

Q. Do you recall being examined and questioned with 
respect to a job in May? A. Physically examined? 

133 Q. Yes. A. No, sir. 

• •••••**** 

134 Q. Have you any recollection at all of filling out a 
form as the result of getting this particular job you 

had—in July? 

• •••••##*# 

By Mr. Roberts: 

Q. Do you recall swearing to that affidavit, Mr. Hauser? 
(Presenting document to witness for his examination.) 

The Court: That is in the file. What is the next ques¬ 
tion ? 

Mr. Roberts: If he swore to it. 

Mr. Lichtenberg: It is part of the record (referring to 
document examined by witness). 
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By Mr. Roberts: 

Q. Why did you say on March 27, 1939, or March 24, 
1939, under oath, that while you were standing on a gaso¬ 
line station at— 

135 Mr. Lichtenberg: (Interposing) Mr. Roberts, 
will you just wait a minute. I will ask Your Honor. 

(Thereupon, counsel had a conference with the Court at 
the Bench outside the hearing of the jury.) 

Mr. Lichtenberg: No objections. 

By Mr. Roberts. 

Q. Why did you swear that while you were standing on a 
gasoline station lot on H Street, between North Capitol and 
H Streets, the defendant operated the cab in such manner to 
hit you; why did you swear you -were standing on the gaso¬ 
line station lot? A. I didn’t swear. 

By the Court: 

Q. Now look at it and see how it is worded (referring to 
paper handed witness by counsel.) A. He said it wouldn’t 
make any difference. I called Mr. Lichtenberg’s attention 
to it at the time I read it over, It is absolutely incorrect and 
my wife can testify that too. I called her attention to that; 
that it was worded wrong. 

136 By Mr. Roberts: 

Q. You were employed at Gravelly Point Air Port in 
July, 1939? A. Correct. 

Q. What was your position? A. Labor foreman. 

Q. You first went there as a labor foreman? A. Correct. 
Q. Did you go in there as a laborer or a labor foreman? 
A. There would be no use me going in there as a laborer. 
I went in there as a labor foreman. I couldn’t work. 

Q. Where did you -work at Gravelly Point; what did you 
do? A. I supervised laborers. 

Q. Where is this work at Gravelly Point? A. Excavating. 
Laborers—handling laborers. 
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Q. And you work part of the time in the excavation, 
where they were digging out the earth? A. You say was I 
what? 

Q. Where did you work on the place down there? A. Ex¬ 
cavating. 

Q. Where? A. On the Air Port. 

Q. Yes. 

• **•*•#*#* 

137 Q. Where they were digging; did you work out 
there? A. Yes. 

Q. What time did you have to go to work? A. I think 
when I first started it was about six thirty in the morning. 
Q. Six thirty in the morning? A. Yes, sir. 

• •••••*#** 

Q. That is still the work you are doing? A. Absolutely; 
we are not excavating trees any more. 

Q. It was heavy work, wasn’t it last July? A. Heavy 
work, you say? 

138 Q. Heavy work, tearing down of the trees—last 
July. A. Yes, sir. 

Q. Have you been working steadily over there? A. 
Pretty steady. 

Q. How long a day’s work did you do? A. Six or seven 
hours. 

Q. Six hours a day in one week in the summer, is that it? 
A. No, I am not positive now, but the larger time it was 
7 hours; just recently we were put on 8 hours. 

Q. That would be from six thirty in the morning until 
about twelve? A. Until 2:30 in the day. 

Q. And an hour for lunch? A. Yes. 

Q. Have you operated a taxi cab since last July? A. 
Since last July? 

Q. Since July, 1939? A. I think I tried to drive a couple 
of times in the meantime. 

Q. You worked all through last winter; out there at the 
Air Port? A. Part of it; yes, sir. Whenever conditions 
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■were so we could work. Of course when it was too bad 
they sent us home. 

• •••••*#** 

139 Q. May I ask you if you took a physical examina¬ 
tion after you commenced working at the Air Port 

there in September, 1939? A. I took an examination. 

Q. Do you remember whether you had to submit a form 
—an application, to vrhich you sworn at the time? A. I 
did not; no, sir. 

Q. Going back to just one point back here, with respect 
to Mr. Haywood; you have known him a long time? A. 
No, sir. 

Q. You did not know him? A. He had only been there a 
week or so or maybe 10 days; about a month or so. I had 
not seen him much. 

Q. But you had gone in there every day? A. Yes. 

Q. You used to work night shifts? A. Yes, sir. 

Q. At that particular time, what time of the day did you 
go to work? A. Sometime in the afternoon, as usual. 

Q. This was at the end of vour shift? A. Yes, sir. 

Q. And you were going to go home after you got 

140 your Muffler and fixed it; is that right? A. Yes, sir. 

Q. Do you recall your direct testimony in which 
you stated that he, Mr. Hayward, worked continuously dur¬ 
ing that time that you were there? A. Yes, sir; he did. He 
did get up and w’ait on a car. Cars were coming in all 
the time. 

The Witness: He had to wait on cars and then come 
back to me. 

By Mr. Roberts: 

Q. Did he leave you to go inside the station? A. At 
what time? 

Q. At any time, the time you got there until afterwards? 
A. We did not have proper tools; had to go in and get 
them. The tools belonged to the garage man next door. 
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Q. Do you recall the first time you said to him about your 
muffler when you got on that lot? A. No. 

Q. Did you offer to pay him for his work or did you pay 
him? A. I did not have time. 

Q. Had you agreed to pay him for his work in help- 

141 ing you? A. It was not discussed at all. 

Q. It was not discussed at all? A. No. 

Q. By the way, Mr. Hauser, was the muffler that you were 
repairing put back on your car? A. It must have been; 
that is the way I found it. 

Q. The muffler you was repairing was put back on the car? 
A. It was on the car. 

Q. Put on or left on? A. The one I bought was a used 
one. 

Q. Did it work all right? A. Well, I could not say 
whether it worked all right or not. What you want to 
know, or when I drove the car again, did it work all right. 

Q. I am just asking about the muffler; I am just asking 
a question? A. I told you I tried to work the car after that 
whenever I felt I could, and you say did it work all right. 

Q. Did it? A. Likely. 

Q. How did it happen the muffler was not run over by 
this car when it ran over your leg; where was it? A. I 
don’t know where it was—I don’t know whether it was 
run over. 

142 Q. You do not know? A. I could not say. It was 
right there. It might have been run over. 

Q. But you know it worked all right afterwards? A. 
Right afterwards you say? 

Q. Afterwards? A. When I drove the car. 

Mr. Roberts: That is all. 

• •••***••* 

Redirect Examination 

Mr. Lichtenberg: I would like to offer in evidence your 
Honor, as exhibit No. 1 applicant’s identification card for 
unemployment compensation which has been plaintiff’s ex¬ 
hibit No. 1, December 9, 1940. 





78 


143 (The identification card above referred to was re¬ 
ceived in evidence as plaintiff’s exhibit No. 1, and so 

marked by the reporter.) 

Mr. Lichtenberg: Your Honor we have now received the 
report from the doctor and I would like to offer that evi¬ 
dence as plaintiff’s exhibit No. 2, and there are two pages 
which may be marked exhibit 2-A, and the card showing the 
visits by Mr. Hauser at the doctor’s office. 

The Court: They are accepted in evidence. 

(The documents above referred to were received in evi¬ 
dence and marked by the reporter as plaintiff’s exhibit No. 
2, exhibit No. 2-A, and exhibit No. 2-B, and exhibit No. 
2-C.) 

Mr. Roberts: Your Honor I would like to offer in evi¬ 
dence the photographs that have been marked from No. 1 
to 19 included for identification. They are joint exhibits 
and they are photographs taken by the defendant and I 
would like to have them entered as defendant’s exhibits 1 
to 19 inclusive. 

The Court: They may be received in evidence. 

(Thereupon the photographs above referred to and 
marked 1 to 19 inclusive for identification were received in 
evidence as defendant’s exhibits Nos. 1 to 19, inclusive.) 

Whereupon: Aubrey Hayward a witness produced on 
behalf of the plaintiff, and having been first duly sworn, 
was examined and testified as follows: 

144 Direct examination 

By Mr. Lichtenberg: Mr. Hayward, I want you to keep 
your voice up so the ladies and gentlemen of the jury can 
hear you. 

Q. Please give your full name? A. Aubrey Bullock 
Hayward. 

Q. And were you employed in October, 1938? A. Yes, 
sir. 

Q. Where? A. At the General Refining Company. 

Q. And where was your place of employment? A. 
Seventy, 8th Street, N. W. 
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Q. Is that in a gasoline station? A. Yes, sir. 

Q. Which side of the street is it on? A. The east side— 
south west side. 

Q. How long did you work in this particular gasoline 
station? A. One year. 

Q. One year; when did you leave — about when? A. 
Sometime in the following year, a little after—I don’t know 
whether it was the first of the year or the last of the year. 

Q. Now, Mr. Haward, addressing your attention to Octo¬ 
ber 17, 1938, did an accident occur on the gasoline lot? A. 
Yes, sir. 

145 Q. And do you recognize this gentleman here (in¬ 
dicating)? A. Yes. 

Q. Was he involved in the accident? A. Yes. 

Q. Do you recognize this other gentleman here, Mr. 
Douglas? A. Yes. 

Q. Was he also in it? A. Yes. 

Q. Who was in charge of the gasoline station on that 
occasion? A. I. Was. 

Q. What was your shift on that occasion when did you 
get to work? A. Eleven o’clock at night—until seven in 
the morning. 

Q. From 11 o’clock at night until seven o’clock in the 
morning. A. Yes, sir. 

Q. What time, as nearly as possible, did Mr. Hauser 
come into the gasoline station? A. Sometime around mid¬ 
night. 

Q. You had a conversation with him? A. Yes. 

Q. As a result of that conversation what was done with 
the automobile Mr. Hauser brought there? A. It 
145 a /2 was put on the lift to change the muffler. 

Q. And after it was driven on the lift to change 
the muffler, what happened to the car; was it left on the 
ground or raised. A. Raised into the air. 
*•##•*#•* • 

Q. Now, for how long a period of time, as nearly 
as possible, as you can remember, did you and Mr. 
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Hauser work on the automobile, on the muffler? A. After a 
couple of hours from the time he came in there. 

Q. During that time did any people, other than Mr. 
Douglas purchase gasoline? A. Yes, sir. 

Q. What did you do when such people came in to pur¬ 
chase gasoline? A. I would stop helping Mr. Douglas and 
go and wait on the customers. 

Q. And then you would come back? A. Come back. 

Q. While you were taking the muffler off of the auto¬ 
mobile, did it require any manual hammering with the 
hammer? A. Yes. 

147 Q. And when the muffler was taken off was any¬ 
thing attached? A. The tail light. 

Q. Is that the part that sticks out of the back part of the 
automobile? A. Yes. 

Q. Do you recall what was the necessity for all the bang¬ 
ing and the hammering that was being done? A. The tail 
pipe stuck onto the muffler so tight you could not get it off 
with your hands. 

Q. Keep your voice up. After it was taken off, the tail 
pipe, as it was attached to the muffler, where did you all 
work on the muffler, on the ground or somewhere else? A. 
We laid it on the ground beside the car. 

• *#••*•#• • 

149 Q. Now, would you take this pointer (handing 
pointer to witness) ? Show us just where you and Mr. 

Hauser were working? A. (Witness using pointer) Work¬ 
ing right around the lift here (indicating). 

Q. How far from the lift would you say the muffler was 
lying on the ground when you were working on it? A. 
Three feet. 

Q. And were you working standing up or kneel- 

150 ing down? A. Standing up. 

Q. Were either one of you on your knees as you 
recall? A. No. 

Q. Which way were you facing? A. I was—working— 
we were in different positions. 
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Q. Did you get up and try to pull the tail pipe out of the 
muffler? A. We were in different positions. 

Q. But you were not very successful in getting the tail 
pipe off the muffler until Mr. Douglas came up into the 
gasoline station? A. No. 

Q. Which island—do you know what I mean when I say 
island—which island did he drive to? A. Here (indicating). 

Q. Right or left? A. This side (indicating) to the left. 

Q. Can you tell how far from this end of the island was 
the rear of Mr. Douglas’ car? A. Even with the gas pump. 

Q. Can you tell us how far the front of his car was in 
either direction from this end of the island? A. About 
three-fourths of the way. 

Q. About three-fourths of the way? A. The end of the 
island. 

151 Q. It is 12 feet from this end (indicating), four 
feet from this end (indicating)? A. Yes. 

Q. That would then make the automobile about 12 or 13 
feet long? A. Yes. 

Q. Do you know whether or not that is the length of a 
1936 Plymouth? A. I could not tell you. 

Q. You do recall three-fourths as the length with respect 
to Mr. Douglas’ car when he drove in there? A. Yes. 

Q. Did he continue to stay on there until he got ready to 
leave? A. Yes. 

Q. And were Mr. Douglas’ head-lights on his car when 
he drove in? A. Yes. 

Q. And they were shining in the same direction that you 
and Mr. Hauser had been working in? A. Yes. 

Q. Let me ask you this; how high does the lift carry an 
automobile? A. I could not tell you how many feet? 

Q. Let me ask you this; was the lift as high as it would 
go? A. Yes, sir. 

152 Q. How high on you? A. To my shoulder. 

Q. And it was as high as you are? A. Yes. 

Q. That would be about what? A. I am 5 feet 9Y> inches 
tall. 
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Q. So then it would be about 5 feet high? A. Yes. 

Q. I ask you if 5 feet—would the lift be 5 feet to the lower 
—let me explain that. I am exhibiting to you exhibits 15 
and 17 (defendant’s exhibits Nos. 15 and 17) and ask you, 
sir, to look at the height of the lift, that is the part on which 
the automobile was placed. Can you tell us what was the 
height of that particular distance from the bottom of the 
holder to the top of the holder, if that is what it is called. A. 
The bottom part. 

Q. What I mean, sir, you see—I am referring to No. 7 
(handing witness defendant’s exhibit No. 7) you say a white 
place there in the middle—from this point here—the bottom 
part of the midle part of the lift to the top; do you recall 
what that space is ? A. I imagine it is about 5 inches. 

153 The Court: He wants to know how high the middle 
part of the lift is. He says it is about 5 inches. 

By Mr. Lichtenberg: 

Q. Without reference to the hydraulic part, when an 
automobile is driven over this lift does it catch onto the 
axles of the car? A. Yes. 

Q. How much would the difference be from the bottom of 
the lift to the bottom of the tires ? A. It would be below the 
tires. 

Q. Just how much? A. About a foot. 

Q. About a foot? A. Yes. 

The Court: A foot below the bottom. 

*•#•••**•• 

Q. When Mr. Douglas came into the station tell us what 
you did? A. He pulled up and stopped at the gas pump. I 
walked over to his car, and asked him how much gas 

154 he wanted. I put the gas in. Then I walked to the 
right hand side and he got off the right hand side 

where I was standing and paid me, and walked around and 
got back into his car and pulled away. 

Q. Where were you standing when he pulled away? A. 
I was standing alongside of the cab. 
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Q. On tlie island ? A. Yes. 

Q. Can you tell us where you were standing? A. At the 
flood light. 

***##••*** 

155 Q. What position do you recall Mr. Hauser was in 
when you got over there to the place that he was 

lying? A. On his back; mostly on his side; sitting up on his 
side, lying down on his side like. 

Q. Now, in what direction would you say; right? A. Just 
about the way I am sitting now. I don’t know what way he 
was lying or sitting, but he was underneath that 

156 wheel. 

Q. How did you get Mr. Hauser away from under¬ 
neath the car. A. Mr. Douglas backed up about a foot. 

Q. When he backed up did he run over his ankle again? 
A. No. 

Q. Did Mr. Hauser scream? A. I don’t think he did. 

Q. What did you do? A. We helped him up to his feet 
as much as we could. 

Q. Then what did you do? A. We helped him into Mr. 
Douglas ’ cab. 

Q. You helped him into Mr. Douglas’ car? A. Yes. 

Q. What happened after you helped him into Mr. Doug¬ 
las’ car? A. He pulled away; took him over to the hospital 
as well as I remember. 

Q. Did there come a time later on when someone called 
for Mr. Hauser’s automobile? A. A fellow who w'orks there 
at the same station came by for it. 

Q. He was not there at the time of the accident? A. No; 
he came and took it to him; I don’t know how he found 
out he wanted it. 

Q. He took it back to him? A. Yes. 

157 Q. Was Mr. Douglas there? Had he come back 
from the hospital? A. No; I don’t know whether he 

had or not. 

Q. Did you see Mr. Douglas any more after that? A. No. 

• ###•*••• * 
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160 Q. While you and Mr. Hauser were working on this 
muffler, did any other automobiles come into the gaso¬ 
line station before Mr. Douglas for the purpose of purchas¬ 
ing gas? A. Yes. 

Q. Do you know how many? A. No. 

Q. More than one? A. Yes. 

Q. Did they buy gas at the same pump? A. Yes. 

Q. And do you know how they got out of the gasoline 
station? A. They went down through the alley, turned out 
to H street. 

Q. Just point out how they went. For instance when they 
got gas at the west pump? A. They went from here (indi¬ 
cating) and out to the alley and some of them went on back 
onto H street. 

Mr. Lichtenberg: That is all. 

161 By Mr. Roberts: 

Q. Mr. Hayward, how long did you say you had been work¬ 
ing at the gasoline station before the night this alleged ac¬ 
cident occurred? A. I don’t know. 

**####**** 

Q. When was the accident, Mr. Hauser ? A. Somewhere 
in the Fall of the year, but I could not give you the definite 
date. I heard the date but I don’t know the date or the 
year or month it was in. 

Q. Was it in the Fall of the year? A. Somewhere in the 
Fall of the year. 

Q. Can you state where you usually stayed on the 

162 lot when you were working on the night shift? A. 
When I stayed on the inside? 

Q. There is a station there? A. Yes. 

Q. What is in the station? A. Nothing but a desk and a 
can of oil in there, kerosene cans; and the rest room. 

Q. There is a heater in there? A. Yes. 

Q. Can you recall whether or not the particular night on 
which this accident occured was a clear night? A. It was 
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not raining or anything. I could not say whether it was 
clear. 

Q. Was it cold? A. I don’t know that either. 

Q. You don’t remember that? A. No. 

Q. What time did you go on duty that night ? A. Eleven 
o’clock. 

Q. And what time did you have to help off duty? A. 
Seven o’clock in the morning. 

Q. You did go off then? A. Yes. 

Q. Was anybody else on duty at night? A. No. 

Q. How long after you got off duty did Hauser’s 

163 car stop in? A. I could not say how long it was. It 
was around midnight. I could not say definitely. 

Q. You do not know the time it came in? A. No. 

Q. You could not fix it? A. No. 

Q. It was close to midnight? A. Somewhere around 
there. 

Q. When you say somewhere around midnight, how much 
margin do you leave yourself? A. Around 12 o’clock or 
something like that. 

Q. Can you state just what Mr. Hauser did when he first 
came on the lot? A. Well, he came in and asked permission 
to change his muffler. 

********** 

164 Q. Did he say anything about your helping with 
his muffler? A. No, he did not. 

Q. He did not? A. He did not. 

Q. Ask permission to use the lift, did he? A. Yes. 

Q. Then what did he do ? A. I put the car on the lift. 

Q. You put the car on the lift? A. Yes, on the lift. 

Q. How did that happen? A. I usually put all cars on 
the lift, all cars that go on there. 

Q. What cars go on there at that station ? A. To change 
oil. 

Q. Was that the only purpose for which that lift was 
used? A. Yes. 

Q. Do you not do repair work? A. No. 
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165 Q. Don’t do any greasing at that station? A. No; 
not at that time. 

Q. Then you raised the lift, didn’t you? A. Yes. 

*####***** 

Q. Was the lift in that normal position when it 

166 was raised on that occasion? A. Yes. 

Q. Was it ever changed when you worked on that 
car from that position? A. No. 

*##*#****# 

167 Q. Then which way did the car face? A. Against 
the wall; straight in. 

Q. And you continued to work under the side of the car 
to get at that muffler? A. Right. 

Q. Entering on the right hand side underneath the lift; 
is that right? A. Yes. 

*##•##**** 

Q. Did you remove the muffler from the car? A. Yes. 

Q. Then where did you put it ? A. Right down beside the 
lift. 

Q. I would like you to state just how long the muffler and 
the tube connecting the tail pipe here—after you got it re¬ 
moved from the car? A. How long? The muffler is 2 feet 
long; the tail pipe I would say is about taller than I am. 

Q. About as long as you are tall ? A. Yes. 

168 Q. Somewhere short of 6 feet? A. Yes. 

Q. The whole assembly would be about 8 feet long ? 

A. Yes. 

Q. Where was the muffler a part of this assembly? A. 
Right in the middle of the lift. 

Q. Right in the middle of the lift? A. Yes. 

Q. And the tail pipe stretched out towards the back of 
the lift, is that right? A. Yes. 

Q. How far away from the north side of the lift would 
you say that muffler was placed while you were working on 
it ? A. About 3 feet. 

Q. How’far? A. About 3 feet. 
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Q. About 3 feet off the side of the lift to the island to the 
north? A. Yes. 

Q. Did it stay in that position ? A. As long as we stayed 
there and worked on it it stayed there. 

Q. Did you keep it parallel to the lift? A. Yes. 

169 Q. You didn’t move it around at all? A. No. 

##•#*#**** 

Q. You are familiar with the station and the place around 
there, are you not? A. Yes. 

Q. What is the nature of the neighborhood right around 
there, the next street to the north, how is it occupied? A. 
You mean the kind of people living there? 

Q. People who live there? What kind of houses? A. 
Colored houses in back of the station. 

Q. In what direction? A. All drift toward Eye street, 
colored. 

Q. And going south what type of development do you 
have? A. Different; colored and white lives around there. 
Q. How about going north? 

The Court: Is it necessary to know the neighbors in 
every direction ? 

By Mr. Roberts: 

Q. The noise that was heard in doing this work— 

170 The Court: That does not help us in this case. 
Mr. Roberts: All right, if your Honor please. 

By Mr. Roberts: 

Q. This was a residential neighborhood, fixed people 
around there; right? A. Yes. 

Q. How long were you working on the muffler? A. I 
could not say right off; a couple of hours. I would not say 
definitely. 

Q. Can you state the time of the accident? A. No. 

Q. How nearly can you come to it? A. I can’t. 

Q. You have no idea when it was? A. No. 
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Q. Now, were you continuously pounding on this muffler 
during that period ? A. Knocking awhile and then we would 
stand up and beat on it a little longer. We did not stand 
up there all the time. 

**•*#••••# 

171 Q. Now, would you please tell the jury just exactly 
what occurred when Douglas’ car came onto your lot ? 

A. Well, he came onto the lot; he pulled up to the pump. 
He had stopped and I walked back to his car. 

Q. Which way did he come in ? A. From H street. 

Q. And he pulled up alongside of west pump (indicat¬ 
ing) ? A. Yes. 

Q. Which side of it? A. This side (indicating). 

Q. The side towards you? A. This side; yes. 

Q. Place his car with respect to that island (indi- 

172 eating) ? A. The rear of his car was just at the 
pump. 

Q. The rear of his car? A. The rear of his car was even 
with the pump; something like that. 

Q. Where were you when that car came in? A. Over 
there bv the lift with Mr. Hauser. 

V 

Q. Had the car come to a stop before you left the muffler? 
A. Yes. 

Q. So that you were starting from a point opposite the 
middle of the lift according to your testimony? A. Yes. 

Q. And what did you do? A. I walked to the left hand 
side of his car. 

Q. Were his headlights on? A. Yes. 

Q. You walked to the left side of his car? A. Yes. 

Q. Walked toward the front of the car? A. Yes. 

Q. Towards the driver’s side of the car? A. The driver’s 
side. 

Q. The driver’s side? A. Yes. 

Q. Then what happened ? A. He told me how much 

173 gas he wanted and I went back and put it in. 

Q. Did he get out with you? A. No; not until I 
came up to the side of the car for the money. 
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Q. How much was the gas, do you know? A. I put in 3 
gallons. 

Q. And where did you put the gas in? A. I don’t exactly 
know what side. 

Q. On the tank side ? A. Some of the tanks are different 
sides. 

Q. Do you remember where it was on this particular car? 
A. No, I would say it was—I couldn’t say right off. 

Mr. Lichtenberg: Please speak a little louder. 

By Mr. Roberts: 

Q. You testified on this before, didn’t you? A. Yes. 

Q. At that time do you remember you stated it was on 
the right hand side of the car ? A. Yes. 

Q. Exactly how was the car placed with respect to the 
side of the island? A. Right even with the island. 

Q. Was he parallel to it or squared off with it? A. 
Parallel with the island. 

174 Q. What kind of a car was it ? A. A Plymouth. 

Q. It was a Plymouth; a Plymouth taxicab? A. 

Yes. 

Q. Had you ever seen the driver in there before? A. 
Never had. 

Q. Can you recall whether his front wheels were nearer 
the island than the rear wheels? A. No. But I saw the 
car; it was looking straight at me. 

Q. Now, after you put the gas in, tell the jury what you 
did ? A. I walked to the right hand side of his car. 

Q. You walked to the right hand side of his car? A. You 
mean the island side, standing on the island. 

Q. Where about with respect to the light costs ? A. Flood 
lights ? 

Q. How did you get there? A. I walked up there from 
the gas pump. 

Q. Around the back of the car? A. Up on the pump side. 
Q. You walked around the back of the car and came up 
on the right hand side? A. Yes. 
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Q. Where was the driver at that time? A. Sitting in a 
chair. 

175 Q. He never got up? A. I asked him for the 
money. 

Q. You came up on the island side and asked him for his 
money? A. Yes. 

Q. What did he do? A. He got out of his cab and walked 
around and paid me, and then he walked around and got 
back in his cab. 

Q. You stood right there on the middle of the island; 
and had him walk around to you and pay you? A. Yes. 

Q. How did that happen? A. I don’t know, I didn’t ask 
him to get out. I went to the window as I always do. I had 
nothing to do with his walking around. 

Q. You came around to the window’ on the island side? 
A. Yes. 

Q. You are sure he didn’t get out of the car while you 
put the gas in? A. I am quite sure he didn’t. 

Q. Did he pay you? A. He paid me. 

Q. What did he do then? A. He walked around the front 
of his car and got in a cab. 

Q. What did you do yourself? A. Still stood there. 

176 Q. Stood right by the post? A. Yes. 

Q. Can you describe what you did? A. I w r as still 
looking at the cab when he pulled aw r ay. I heard a scream 
and I glanced up and there was Mr. Hauser under his front 
wheel. 

Q. When he pulled awrav, how’ far did he pull from the 
position in which you were standing? A. I couldn’t say 
definitely—maybe two, maybe three, maybe four, or maybe 
five feet. 

Q. Did he pull up directly straight ahead? A. Did he 
bear to his left? I think he bore to his left, but I can’t say 
how much. 

Q. Did he bear to his left enough to be aiming for the 
alley? A. I couldn’t say. 

Q. Now, as you stood there and looked at that car—had 
the rear bumper passed you? A. Yes. 
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Q. Could you see which way the nose of the car pointed 
then? A. It was going west, but I couldn’t say how far it 
was. 

Q. Did you know where Mr. Hauser was ? A. Yes. 

177 Q. Where was he then, at that time? A. Still 
working on his muffler. 

Q. You just looked over there and saw him still there? 
A. Over there. I knew he was there just where I left him. 

• ********* 

Q. Can you say where the rear end of the cab was when 
it stopped? A. No, I can’t. 

* ********* 

178 Q. "Why didn’t you tell him to stop or make an out¬ 
cry? A. I didn’t know he was going there. 

Q. You didn’t know he was going straight through to 
Mr. Hauser? A. I thought he was going to pull out in 
the alley. 

Q. Pulled out in the alley? 

********** 

The Witness: He pulled up. I didn’t know which direc¬ 
tion he vras going when he pulled away. 

By Mr. Roberts: 

Q. When did he stop? A. He stopped shortly right after 
he went when he stopped. 

Q. Very quickly? A. I imagine he did stop quickly after 
he w r ent where he stopped. 

Q. Can you place his car when he stopped? A. No. 

Q. Can you place it with respect to the lift? A. I still 
can’t place it where it was. 

Q. Well, had it gone far enough to run over the muffler? 
A. I don’t know. 

Q. It had not? A. I couldn’t say. 

179 Q. Did it run over the muffler? A. No. 

Q. It did not? A. No. 

Q. You know that? A. I am quite sure it did not run over 
the muffler. 


92 


Q. You saw the muffler after the people had gone? 
A. After everybody left the station. 

Q. The muffler was right where it was before? A. Yes; 
the muffler was still standing there. 

Q. Not run over? A. No. 

Q. Now, what happened after the car stopped; what did 
you do? A. I walked up to the wheel. 

Q. You walked up there? A. I walked up—rushed up 
there, didn’t exactly turn and run; it wasn’t very far to 
run. 

Q. Where was the car with respect to Mr. Hauser? 
A. Where was the car? 

Q. Yes. A. I don’t know where it was, right up there by 
him. 

Q. Where, sir? A. By the lift. 

ISO Q. At that time? A. About three feet away from 
the lift. 

Q. And three feet away from the lift and opposite the 
center of the lift? A. Something like that. 

Q. Where was Mr. Hauser with respect to the car; if you 
can’t put it the other way, describe his position with re¬ 
spect to the cab—where he was working on his car; where 
he was after the car stopped. A. Right under the front 
wheel of Mr. Douglas’s car. 

Q. Which way was his head pointed? A. I would say he 
was sitting face out toward H Street. 

Q. His head facing out toward H. Street? A. Douglas to 
the back and Hauser facing toward H Street. 

Q. Was your-A. (interposing) Underneath his front 

wheel. I can’t describe how he was. 

Q. His body was underneath the car? A. Naturally he 
wras under there. I don’t know exactly, but he was there. 

Q. You saw* him closely at that time? A. Yes, but I 
didn’t pay attention exactly to what position. He was 
tw’isted up underneath there. 

Q. That w’as w’hen the car stopped up where Mr. Hauser 
was w’hen he fell—that you talked about? A. He pulled 


1S1 up there. He yelled, and that was when I seen him. 

Q. The car backed up? A. I saw him get Mr. 
Hauser from the wheel. 

Q. Did that happen quickly? A. Oh, about 15 seconds, 
or so, I guess. 

Q. Before the car backed up? A. It didn’t back up right 
away. 

Q. When did it back up—when it did back up, how far 
did it back? A. About a foot. 

Q. About a foot? A. Yes. 

Q. And then where was Mr. Hauser with respect to Mr. 
Douglas after the car backed up? A. We had to pick him 
up. We had to help him up. We stood up close to him. 

Q. Was he lying under the bumper of the car or under 
the nose of the car or out to the side? A. He was still on 
the side. I wouldn’t say underneath the car, but he stuck 
out on the side. 

Q. Which way were his legs pointed? A. End-ward. 

Q. Head facing H Street and legs underneath end- 
182 ward? A. Yes. 

Q. Facing the car? A. Yes. 

Q. Can you tell us where it was—underneath the front 
bumper after the car backed up? A. No. 

Q. Please describe where it was. A. I can’t give you no 
definite way when the car backed up. All I know, we helped 
him up when the car did back up. 

Q. Did he move? A. No. 

Q. What did he do? A. We helped and he helped him¬ 
self as much as he could. 

Q. He helped himself—you helped him to his feet; is that 
right? A. Right. I think he was up off the ground, though. 

Q. Which way did he move- A. We walked to the 

righthand side of the cab and put him in. 

Q. That is the passenger side—the front seat? A. Yes. 

Q. In the driver’s side? A. No. 

Q. Exactly how did you pick him up? A. By his arms, 
naturally. 
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Q. Was he face down when you first took hold of 
1S3 him, or face up. A. Face up. He wasn’t flat on the 
ground. 

Q. He was not lying flat on the ground. A. No. 

Q. How exactly did you pick him up by his arms? A. We 
grabbed him by his arms. I don’t know exactly. 

Q. You helped him to his feet? Is that right? A. Yes. 

Q. Did he walk with you toward the car without the car 
moving? A. Yes; the car had stopped. He walked back to 
the car. 

Q. How far did you walk, about? A. The front end to 
the door. 

Q. From the front end of the car to the door? A. Yes. 

Q. And can you remember at the time you were helping 
Mr. Hauser into the car how far were you from the end of 
the island? A. No. 

Q. You just can’t remember that? A. No. I wouldn’t 
pay no attention. 

Q. Was there any conversation at all between Mr. 
Hauser and Mr. Douglas? A. There was a conversation, 
but what it was I do not remember. 

#•#••••#•• 

186 Q. Where were you standing at that moment? 
A. Right beside him. 

Q. Put your finger on the lot (indicating on map) where 
you were. A. I couldn’t say definitely where it was. I 
can’t say. 

Q. Did you note any injuries on Mr. Hauser at that time? 
A. No. 

Q. You were not curious about what had happened to 
him? A. I asked him what was the matter; didn’t ask him 
whether he was run over, or anything about it. 

Q. Did he say? A. He might have said, but I do not re¬ 
member. 

Q. You do not recall his saying anything at all about 
how he was injured? A. No. 
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Q. Was he gory, bloody? A. Paining, but no blood 
around. 

Q. Exactly what did Mr. Douglas do after Mr. Hauser 
had been put into the cab? A. He then pulled on out. 

Q. After he had helped Mr. Hauser into the car? A. He 
then got in himself and pulled on out. 

#•#*#*##*• 

187 Q. Then he pulled on out? A. Right on out; yes. 
Q. Now, at that time was the car pointed straight 

north, south, or at a slant? A. At a slant. 

Q. Do you remember how’ much of a slant it was? A. No. 
Q. As I put this paper against the map, can you describe 
how much of a slant it was (placing paper on map at an 
angle)? A. No. 

Q. Not at all? A. No. 

Q. Was it like that (indicating)? A. Not like that, but 
opposite the lift toward the alley, but I can’t remember 
how much. 

Q. Then Mr. Douglas pulled straight on out? A. Yes. 

*#**##•**• 

188 Q. After that, did you stay right on the job? 
A. Yes. I went back and finished his car for him. 

Q. Were you on all night long? A. Yes. 

189 Q. You didn’t leave the station to get any lunch 
or anything? A. No. 

Q. Did anybody come to the station concerning this ac¬ 
cident later that night. A. The police come. 

Q. One or t-wo ? A. Two; and a scout car. 

Q. Was anybody with him? A. I don’t know. 

Q. Did they talk with anybody on the station? A. No; 
just asked me all about what happened. That is all 

Q. Do you remember your conversation—what your con¬ 
versation was with the police? A. No, I do not. 

Q. You can’t remember anything about it? A. No. 

Q. Do you remember telling them who was injured in the 
accident at that time? A. At that time I didn’t know Mr. 
Hauser’s name. 
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Q. Did you take the number of his car? A. No. 
189a Q. You didn’t know who it was? A. No. 

#•#••••#•• 

Q. What did you do with Mr. Hauser’s car? A. The other 
fellow took it around to his house. 

Q. Who is the other fellow? A. The other fellow in the 
case—Genua. 

Q. Was the car left on the lift all night long? A. Yes. I 
let it down, but it stayed in the same spot. 

Q. When was it taken around to Mr. Hauser’s house? 
A. After I finished working on it. 

Q. Did you work on it then? A. Yes; I finished the job 
for him. 

Q. You put the muffler back in—the one you were work¬ 
ing on? A. I put the new one on. 

190 Q. You replaced the muffler? A. Yes. 

Q. The one you were working on to put on the 
car ? A. The same. 

Q. Did you put the same exhaust pipe on? A. Yes. 

Q. And then let the car down? A. Yes. 

Q. Did you let the car off the lift then? A. No; it stayed 
there until it was taken around to Mr. Hauser’s house. 

Q. What time was that? A. I do not know. 

Q. Was it still there when you went off duty? A. No, be¬ 
cause he had taken it around there some time during the 
night. 

Q. The other fellow working there came on the station 
some time during the night? A. Some time after the ac¬ 
cident he come around. 

Q. Then the muffler had been put on—you had finished 
repairing the car; and then this other fellow came on? A. 
Right. 

Q. You don’t know when he came? A. No. 

Q. You don’t know whether he was called or just 

191 came there? A. Yes. 

Q. What time does Genua usually come to work? 
A. At different hours; we shift around. 
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Q. So he just came right on the lot and got Mr. Hauser’s 
car? A. I don’t know how he happened to get into the 
station there—he did though take it around to him. 

Q. You don’t know how? A. No; but some time during 
the night, but I don’t know how it happened—I do not know. 

Q. When you went back to work on Hauser’s car, did you 
see any marks or dents on it as a result of the collision with 
Mr. Douglas’s car? 

Mr. Lichtenberg: There was no testimony as to that 
between Douglas’s car and Hauser’s. I object to the ques¬ 
tion. 

The Court: I sustain the objection. 

• •••###*## 

192 Redirect Examination 

By Mr. Lichtenberg: 

###*#**#••# 

Q. I ask you, sir, at the time Hauser was put into Doug¬ 
las’s car, did he have to back up in order to get into the 
alley? A. No. 

Q. And you do not know, as I recall your testimony, how 
far it cleared the lift? A. No. 

Q. From the position Hauser was under Douglas’s car, if 
Douglas had gone straight, the way the wheels were on 
Hauser or over Hauser, would he have to run under the 
lift—if he had continued to go forward? 

Mr. Roberts: I object to the question. The witness has 
repeatedly disclaimed all knowledge of the exact position 
of the car. 

The Court: Yes; I don’t think he can tell where it was. 
1 sustain the objection. 

Mr. Lichtenberg: Very well, Your Honor. 

By Mr. Lichtenberg: 

Q. Now, can you place with any degree of definiteness 
just where Mr. Hauser was lying on the ground im- 

193 mediately after the accident? 

#«*•••••••• 
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195 By the Court: 

Q. Did you get any pay for the work you did that night? 
A. You mean for Mr. Hauser? 

Q. Yes. A. No, he didn’t pay me. 

Q. Did you discuss the question of payment before you 
did the work or while you were doing the work? A. No. 

*••••••••• 

Charles V. Hauser. 

Redirect Examination 
By Mr. Lichtenberg: 

«•••##•••* 

196 Mr. Lichtenberg: These doctor’s reports which 
were requested by Mr. Roberts are here. 

If the Court please, there has been a stipulation entered 
into between counsel that the automobile which collided 
with the plaintiff was owned by the Radio Cab, Inc., and 
had been rented to the defendant, James Douglas, who was 
operating it at the time the accident occurred. 

• •••***••# 

Recross Examination 

By Mr. Roberts: 

Q. Mr. Hauser, after examining this card, which is Plain¬ 
tiff’s Exhibit No. 1, the first entry appearing thereon 

197 is dated January 31, 1939; is that correct? A. Yes. 

Q. Is that the first time you applied for work with 
the Employment Group? A. That is correct. 

Q. You never had worked down there before? A. No, 
sir. 

Q. And you applied for clerk, general? A. Anything I 
could get—anything I could do. 

• •••**•••* 

200 Mr. Lichtenberg: Your Honor, we now have the 
records from the Doctor, and I would like to intro- 
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duce into evidence as Plaintiff’s Exhibit No. 1 Applicant’s 
Application Card for Unemployment Compensation, here¬ 
tofore referred to, and Doctor Golden’s records, which have 
been marked by the reporter, Plaintiff’s Exhibits 2, 2-A, 
2-B and 2-C—the car is No. 1. 

The Court: They may be received. 

(Thereupon, the documents above referred to were re¬ 
ceived in evidence as Plaintiff’s Exhibits Nos. 1, 2, 2-A, 2-B 
and 2-C, respectively, and so marked.) 

Mr. Roberts: I would like to have these photographs 
which have already been marked Nos. 1 to 19, both inclu¬ 
sive, for identification, as Defendants’ Exhibits Nos. 1 to 
19, inclusive, offered in evidence. 

The Court: Received. 

#•••****•* 

201 Mr. Lichtenberg: With the records we have intro¬ 
duced, Your Honor, we now rest. 

The Court: I understand that is the plaintiff’s case. 

Mr. Lichtenberg: Yes, Your Honor; we rest. 

Mr. Roberts: We have a motion, Your Honor. 

The Court: Just leave your records here, and we will 
excuse the jury while you make your motion. 

(Thereupon, the jury was excused until 1 o’clock p. m.) 

(After the jury was excused, Mr. Roberts, counsel for 
defendants, presented a motion to the Court for a directed 
verdict, which motion was denied.) 

*•••#**#*# 

202 After Recess 

The Court: I think I have indicated the ground of my 
decision. I am unable to agree with Mr. Roberts on his con¬ 
tention that the plaintiff was only a licensee, and I am un¬ 
able to agree with his contention that even if he was a 
licensee, the defendant is not chargeable with the exercise 
of reasonable care. I overrule the motion now. 
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Whereupon James Douglas took the stand on his own be¬ 
half, and having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Roberts: 

Q. Will you give your full name, please? A. James 
Douglas. 

Q. And where do you reside? A. 711- 4th Street, N. W., 
Washington, D. C. 

Q. How long have you been licensed to drive an automo¬ 
bile? A. I got it about a week and half before I got the car 
in 1937. 

Q. Had you been licensed before to drive an automobile? 
A. Yes, sir. 

Q. You previously had a driver’s license? A. 

203 Yes, sir. 

Q. How long did you have a license? A. About 
15 vears—in the State of Marvland, and I came here in 1931 
and got a District permit. I had a chauffeur’s license in 
the State of Maryland. 

Q. Did you drive trucks? A. Yes, sir. 

Q. And what experience did you have here as a taxicab 
driver—in the District? A. Well, I have been driving—I 
just don’t know when I got my license here. 

Q. How long have you been driving a taxicab in the Dis¬ 
trict of Columbia? A. Since ’37. 

Q. Since you got a hacker’s permit? A. Yes, sir. 

Q. How far from your home is this gasoline station in¬ 
volved in this case? A. Five blocks, about. 

Q. Do you have occasion to use this station, or did you 
use it? A. Yes, since 1934. 

Q. What extent did you use it? A. I was first getting 
gas there for my ice trucks. 

204 How often did you use it for that purpose? A. 
Sometimes two or three times a day. 
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Q. Was the station as it is shown on that diagram on 
the wall before the jury? A. Right. 

Q. There has been no change? A. No change. 

Q. And the entrance is the same as it appears on the 
map? A. Right. 

Q. When, on the date of the accident in question, did you 
go into this station, and what kind of a vehicle was it? A. 
Arrow cab. 

Q. What kind of a car was it? A. Plymouth, 1938. 

• ••#•*•••* 

Q. Was it a new automobile? A. Yes, sir. 

Q. Now, would you please describe, for the jury, in your 
own way, exactly what occurred on the night when this acci¬ 
dent happened? If you choose to take the pointer and pic¬ 
tures—just tell the jury the story. 

• •**#*•*•# 

205 The Witness: I came down H Street here (indi¬ 
cating), between 2:15 and 2:20 in the morning, and I 
pulled into the gas station here (indicating), to this pump 
(indicating), and when I pulled in—I had been going into 

this station so many times with my ice trucks or private— 

#•*••••*•* 

The Witness: (Continuing) I pulled in to get gas from 
this pump (indicating). When I pulled in, I gets out—when 
I pulled in there was— 

By Mr. Roberts: 

Q. When you pulled into the station to that pump, where 
did you stop your car? A. I stopped my car back there; 

I was even with this pump (indicating). The gasoline sta¬ 
tion attendant put the gas in over on this side (indicating). 

Q. You are quite certain of that—over on the lefthand 
side of the car as the car fronts— A. Left-hand side; that 
is where the gas cap is. 

Q. Your back wheels were closer there? A. The wheels 
were to the rear. 

Q. How do you recall that? 

• • • • • • • • . • j 
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206 The Witness: My front end of the fender was 
away from this, the rear end also. 

• ••••••••* 

Q. Why did you leave the car like that? A. So when you 
come out here (indicating) you make this turn out into this 
alley into H Street; you can make it without backing up. 
If you didn’t cut your wheels, you have got to back up. 

Q. The east side of the alley? A. Right. 

Q. What are the distances from the east side of the west 
island to the far side of the alley? 

• *•••••••* 

The Witness: 20.4 feet—and from here (indicating) it 
is 4.9 and this is 20. 

• •••••*•** 

Q. Around 47 all together from the right side of the is¬ 
land. Is there a curb on the far side of the alley? A. No, 
sir; nothing but the wall there. 

Q. All right. And this is the reason you pulled your car 
in in the manner you did, to that island? A. Right. 

207 Q. How far were your right front wheels away 
from the ramp? A. I would say about 2 feet. 

Q. And how far back—how far were your back wheels 
from the ramp? A. About l- 1 /* feet. I couldn’t say exactly 
because I know I had room to walk between this car and the 
coping here (indicating map). 

Q. All right. Describe just what you did when you came 
into the station. Did you see anybody there? A. I pulled 
into the station. I didn’t see a soul, and this hoist here was 
at a 45-foot angle—in that way; and a cab was setting on 
this side of it, pulled into the wall. As I was getting out 
of my cab on the driver’s side, the attendant comes out of 
this door (indicating); walks back of my cab and at that 
time, if I am not mistaken, gas was 12 1 / 4 cents a gallon, and 
I purchased 2 gallons and it was a quarter. So he puts the 
gas in. Naturally I was back there; I wanted to see if I 
gets my money’s worth. 
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Q. How did you get out of your car? A. On the driver’s 
side. 

Q. You went to the rear of the car? A. Yes; to the rear 
of the car. 

Q. Did you pass in front? A. No; I went directly 

208 back. 

Q. Where’s the gas tank again? A. On the left 
side; the driver’s side. 

Q. Then what happened? A. He puts my gas in and after 
I saw the amount, I paid him. 

Q. Where did you pay him? A. Paid him on the right- 
hand side. 

Q. With a single coin? A. With a quarter; right. 

Q. Then what happened? A. Then I walks back up here; 
gets in the driver’s side; turns my key on, and tramps on 
the starter. 

Q. Was there anybody in the car at that time? A. There 
was two ladies. 

Q. Who was in the car? A. Mrs. Geanopoulos and Miss 
Garrison. 

Q. Where was Miss Garrison sitting? A. On the front 
seat. 

Q. Where was Mrs. Geanopoulos sitting? A. Sitting on 
the back seat; right-hand side. 

Q. Then what happened when you stepped on the motor? 
A. The starter—I started to pull off. As I started to cut 
my wheels, I didn’t go over a foot and a half to two feet at 
the most, when I heard some one scream. Right then 

209 I stopped. 

Q. Just a minute, please. Had your driver’s seat 
passed the end of the island. A. No, sir; I had not passed 
the end of the island because as I pulled up the island stuck 
out farther than my car. 

Q. Sir? A. This island is longer than my car is. When 
I heard some one holler, I backs up. 

Q. Why? A. I thought that the gas station attendant 
had his hose hooked into my bumper and he was the one who 
had hollered. 



Q. How much did you back up? A. A foot and a half at 
the most. So after I backed up, I got out here (indicating 
map), and it wasn’t hooked into the tank of my car. So I 
walks back between this coping and my car and I see this 
man, Mr. Hauser (pointing to plaintiff) laying down like 
this (indicating), with his right hand on the end of that 
coping, and he was getting up; so I walks up and catches 
him by the arm and the gas attendant was there and we 
helped him to his feet. I said, “For God’s sake man, what 
are you doing in front of my cab like that? Didn’t you see 
me, and hear the motor start?” He says, “Yes.” I says, 
“What are you doing down there?” He said, “I was work¬ 
ing on my muffler.” Between this hoist here and 

210 this coping it was at a 45-foot angle. This car pulled 
in beside of it. The muffler was laying here between 

here and here (indicating), about middle ways; about mid¬ 
dle ways there; and he gets up on his feet and limps around 
there for about 5 minutes. 

Q. What was the conversation that went on between you? 
A. I says, ‘ ‘ The only thing I can do is take you to the hos¬ 
pital.” He says, “No, I will be all right” and kept limp¬ 
ing around there. I said, “I have got to make a report and 
I am going to take you to the hospital.” He said, “No, I 
will be all right.” I says, “No, we are going to the hos¬ 
pital whether you want to or not.” So I put him in my cab. 
He was complaining about his ankle. 

Q. Did he get in the cab himself? A. No, he was limping 
over to the cab. Naturally I had hold of him. I was far 
enough from this coping for my door to open for him to get 
into my cab. I know it was 2 to 2 1 /* feet aw’ay from this. 

Q. He was far away from the right front door to get it 
open without touching that post (indicating)? A. Yes. 

Q. Where did you put him? A. In the front seat. 

Q. What happened to the persons who were with you? 
A. They got into the back seat. 

211 Q. When? A. "When I said I was going to take 
him to the hospital. 
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Q. When you started off, point with the pointer exactly 
how your car moved? A. When I started off, I came right 
up around here (indicating); I didn’t back up nor nothing. 
I went straight out and down H Street. 

Q. Where were you going? A. I was going to the 

212 hospital. 

Q. Wait a minute. That is where you were going 
when you left the alley? A. I told him I would take him to 
the hospital. 

Q. What hospital? A. Casualty. 

Q. You went over to the east of this island? A. Yes. 

Q. Would you say you made a clear U-turn? A. A U- 
turn into the alley. 

Q. Did you run over any part of the lift or any accessory 
of the lift in making your U-turn? A. No sir. 

Q. Did you bump your car in any way against the lift? 
A. Not a bit. 

Q. Did you run over the muffler? A. No sir. 

Q. Did you see the muffler? A. Absolutely. I saw the 
muffler when I pulled in there. 

Q. The muffler was there? A. The muffler was there, 
with the pipe on it. No one was inside when I pulled in. 

Q. When you started out of the alley for the hospital, 
was there any discussion between yourself and the 

213 plaintiff in this case? A. That is right. As I was 
going to the hospital, Mr. Hauser says, 4 ‘You can 

take these passengers home first; then we will go.” I says, 
“No.” Mrs. Geanopoulos she closes her restaurant at 2:00 
o’clock and her husband worries about her. He generally 
calls— 

Q. Did you pretty regularly take Mrs. Geanopoulos home 
after her shop closes? A. Right. 

Q. Where did she live? A. 1232 Eye Street, N. E. 

• •**#*##** 

214 Q. How did you drive your cab from H Street to 
Mrs. Geanopoulos’ home? A. Straight out H Street 
to 12th N. E., turned down Eye, and left her out on 


215 
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the wrong side of the Street; waited until she got in 
the house. Miss Garrison, she lived over on Chilser Street, 
N. E.—1200 or 1300 block, and he wanted me to take her 
home. I said, “No, we will got to the hospital first.” 

Q. That is on the east side of the City? A. Right. 

Q. Then did you go to the hospital? A. Right. 

Q. Was Mr. Hauser making any complaint of pain? A. 
A couple of times he said his ankle was broke, hurt or some¬ 
thing. I said, “We will soon find out. We will be at the 
hospital soon.” 

Q. Did he appear to understand what you were saying? 
A. Absolutely. He insisted I take Miss Garrison home after 
I dropped off Mrs. Geanopoulos. 

Q. Referring to the diagram again, you say you are thor¬ 
oughly familiar with this location? A. Been getting my 
gas there since 1934. 

Q. When you pulled your car up parallel to that island 
and you cranked your wheels as hard as they can be 
cranked, can you describe the car tracks in going out of 
that lot there into the alley? A. I can bring—pull the car 
in and cut my wheels clear over there and turn out 
216 and hit the side of the coping here. 

Q. Without even hitting the side of that coping? 
A. I say, you hit that coping. 

Q. Which part? A. The left rear wheel. 

Q. When you do that do you complete your U-turn in 
one turn ? A. No, you cannot do it, because if you cut them 
from where the car is, cut the rear wheel, you will hit this 
here (indicating) before making a U-turn. 

Q. Had you ever done that—driven your car away from 
that gas pump in such fashion as to make a U-turn besides 
this time you speak of? A. All the time; absolutely. lean 
take my ice truck there and pull in there and make a U-turn 
and back up without hitting that wall. 

Q. When you make a U-turn to get into the alley, how 
far away are you from that lift? A. I would say between 
5 and 8 feet—away from it. 
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Q. From the end of the lift? A. Yes, sir. 

Q. You are familiar with it? A. Yes, sir. 

Q. When it is as high as it would go, can you clear 

217 the lift? A. Absolutely, because the wheel sets down 
at least a foot between these two iron rails. When 

you pull a car on that, your axles are setting on that frame. 
Naturally, your wheel is down below. If this was the lift, 
jour -wheel sets down that low from there (indicating). 

Q. Below the bottom of the lift? A. Below the bottom of 
the lift. 

Q. Is that lower than the fender or hood on your car? 
A. Not as low as the fender. The hood, in other words,— 
:n other words you can drive your car under it, and your 
hood would hit it. 

• ••*•*•••# 

Q. Do you know how high it is from the ground to 

218 the bottom and top of a pumper of a Plymouth ’38 
automobile? A. It is around a foot. 

Q. Do you know exactly how high the bumper is? A. 
Around 3 inches; a foot, three inches. 

Q. So it would be a foot and 3 inches on a Plymouth 1938? 
A. I wouldn’t say for sure. It is around there anywheres— 
from a foot I would say—or maybe 11 or 13 inches maybe. 
I am not sure. 

Q. You mean for a man to get hit by the bumper on top 
of his head—by the bottom of the bumper, how close would 
you place that to the ground? 

Mr. Lichtenberg: Objection. 

The Court: I think the jury can estimate that. 

By Mr. Roberts: 

Q. When you started to go to Casualty Hospital, what 
further conversation did you have with respect to going 
there? A. Just like I said, he wanted me to take them home 
before taking him to the Hospital. I took Mrs. Geanopoulos 
first. Then he said to go ahead and take the other lady 
home. 
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Q. Was she agreeable to that? A. Absolutely. 

Q. Where did you go—to what door? A. We pulled up 
off B Street; came back up Maryland; turned off 

219 13th; turned up 18th and turned in. 

Q. What door? A. Facing Massachusetts and B. 
You have got some steps to go up. 

Q. How many steps—about? A. I couldn’t tell you; 
about 6, or 7 or 8 maybe. 

Q. Quite a few steps? A. Quite a few. 

Q. How did Hauser get out of the car? A. I got out of 
the car and came around, and he came around; he was limp¬ 
ing. I held to his arm and w’e went into the hospital. I 
made a report and so they put him in there and examined 
him. 

Q. Who was there? A. A nurse; Miss Garrison; and the 
doctors. Also myself. 

Q. Did you stay there? A. Yes, sir. 

Q. Did they take his shoe off? A. Yes, sir. 

Q. What else did they do? A. Looked at his ankle. He 
told the Doctor he thought his ankle was broke. His head 
was injured and the Doctor examined his head, and said “I 
don’t find any portion broke.” He complained about 

220 his shoulder; said it hurt him, and he examined him 
I would say for 15 or 20 minutes. 

Q. Did they use any instruments on him? A. No, sir. 

Q. Just by movement with the hands? A. Yes, sir. 

Q. Did they dress any part of his anatomy except his 
ankle; or did they dress the ankle? A. I just can’t say. I 
think he put some stuff on. Then they took him into another 
room and put him under—what is those lights ? 

Q. Floroscope? Was that what it was, so as to see the 
bone? A. That is right. 

Q. How long did they take to do that? A. Indeed I 
couldn’t tell you. 

Q. Were you there when the Doctor finally talked with 
him? A. Yes, sir. 

Q. What was said? 
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Mr. Lichtenberg: I think he should bring the doctor in 
here. 

The Court: He says the plaintiff was there. 

Mr. Lichtenberg: Was the plaintiff there? 

The Witness: He was there. 

221 By Mr. Roberts: 

Q. When he was talking to the doctor? A. He was lay¬ 
ing on the table, ready to be turned loose; when they were 
through examining him. 

Q. Yes. A. The doctor told him nothing was the matter, 
even down to the ankle. The skin wasn’t even torn on it 
and the doctor told him that he could come back in the morn¬ 
ing. 

Q. Did you see the ankle yourself? A. Yes. 

Q. Was it scraped? A. No, sir. 

Mr. Lichtenberg: Nothing was wrong with it. 

By Mr. Roberts: 

Q. Was it roughed up? A. It was just a little red. I 
saw the skin wasn’t torn; no blood or nothing the matter 
with his head; no marks. 

Q. Do you know what a skin burn is? A. I do. 

Q. Was it like a skin burn? A. I have had plenty of 
them myself. I know what they are. 

Q. Was there any blood around his head or nose; was 
there any blood at all? A. None whatsoever. 

Q. Then what happened? A. Well, after the doc- 

222 tor told him to come back tomorrow; said “We will 
take an X-ray”, I told him I would take him home. 

He said “All right.” 

Q. Did he walk out himself? A. He walked out. 

Q. Was he limping? A. Limping. 

Q. Complaining? A. Yes. 

Q. Did he get into your cab? A. Into my cab. 

Q. Where ? A. Right where I took him out. 

Q. You had left your cab outside? A. Left it parked 
there. 
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Q. What did you do? A. Went down to Third and E; 
don’t know just what number it was. I asked him the street. 
He said he lived in the basement at Third and E. When we 
came down E we turned right to go up Third, to make a U- 
turn at F to come back to put him out on the right side. 
When I made the turn, he said “We will stop here.” I said, 
“Don’t you live over there in the basement?” I said, “I 
want to turn around to put you out in front of your house.” 
He said, “No, I can make it.” I stopped on the 

223 wrong side of the street. He was sitting in back this 
time coming from the hospital. I stopped there and 

opened the door. I said, “You can’t make it over there, can 
you?” So I left him off and he walks around and goes 3, 4 
or maybe 5 steps down in the basement and opens the door 
and goes into the house. 

Q. You saw him do this? A. Absolutely. He did it with¬ 
out any help whatsoever. He walks across the street by 
himself. 

Q. Now, going back to the lot, I want to ask you, was 
there any pounding at all on a muffler while you had your 
car on the lot? A. Absolutely not. 

Q. There wasn’t? A. No, sir. Just like I said, there was 
not a soul on that lot when I pulled in. This gasoline at¬ 
tendant when I pulled up he was coming out that door there 
(indicating). The office door. 

Q. Are you clear in that recollection? A. Absolutely. 

Q. After you took Mr. Hauser home, where did you go? 
A. I went from there and came back past the gasoline sta¬ 
tion. 

Q. Did any one else come into the hospital while you and 
Mr. Hauser were down there? A. Right. 

224 Q. Who? A. No. 9—called a scout car in. 

Q. Do you know who they were? A. No; I don’t. 
Q. Do you know the names of the officers? A. I did at 
the time—had the name of one of the officers, but I lost that. 
Q. Did you talk to them ? A. I talked to them. 
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Q. Did he make any arrest at the time? A. No, I talked 
to him and he said they couldn’t hold me; that it was an un¬ 
avoidable accident, he said. 

Q. He didn’t arrest you or attempt to hold you? A. 
Didn’t hold me nor attempt to. 

Q. After you took Hauser home, where did you go ? A. I 
came back by the gasoline station. 

Q. Who was there? A. The same two police. 

Q. Did you talk with them ? A. I did. 

Q. Did youw explain the accident to them? A. I did. 
Q. Was the gasoline station attendant there? A. I think 
so. 

225 Q. Did you tell it any differently at the time than 
you are doing now? A. I did not. 

Q. The same story? A. The same as I am telling now. 
Q. WTiat time was it in the morning? A. I imagine 
around 3:30 o’clock. 

• •**•*#•*# 

Q. When you came back, was the muffler still there? A. 
Still laying there in the same place, because when I came 
back I didn’t know the policemen were there; I wanted to 
get Hauser’s name because I wanted to make out my re¬ 
port of the accident for the cab company. I didn’t have his 
full name and address and I came back to see if I could get 
it from his identification card in the cab. 

226 Q. Did you look in his cab? A. I opened the door 
and looked on the sun visor where it is usually kept? 

Q. Was it there? A. No, it wasn’t. 

Q. Were you standing on the ground? A. Right. 

Q. When you looked in ? A. Right. Then I got the name 
from a policeman there, because they had took a record of 
it and made a report. 

Q. Was there any damage or dent or injury on your car 
as a result of this accident? A. Not a bit. 

Q. When you came out back of your car from where 
Hauser was, just how was Hauser lying with respect to your 
car? A. We will say that is the headlight; one here and 
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over here. Against this wall, up this 'wav. Naturally I 
got out here (indicating map) and the headlights were 
facing this way and he had his right hand on this coping, 
getting up. His leg was back like that (indicating). 

Q. His left leg was stretched out toward the car? A. 
Right. 

Q. Which w*ay was his face? A. Back towards me, com¬ 
ing up. In other words, he was facing the wall. 

227 Q. Right? A. Yes. 

Q. How far back did you move from his second 
scream; when you backed up ? A. About a foot and a half; 
not over that. 

Mr. Roberts: That is all. 

Cross-Examination 

By Mr. Lichtenberg: 

Q. As I understand your testimony, you did not know 
you had hit Mr. Hauser until you heard a scream? A. I 
didn’t know I hit him then. 

Q. You didn’t see him at all until you had gotten out of 
your car and had come all the way back to see if the hose 
line was still your gas tank; then you walked back around 
the front and that was the first time you saw Mr. Hauser? 
A. Repeat that over. 

Q. When you first heard the scream you got out of your 
car? A. No. 

Q. What did happen ? A. I backed up; then I got out. 

Q. Around back to see whether the hose was in your tank? 
A. Right. 

228 Q. And you found it was not? A. Right. 

Q. Then you came back to the front? A. No; not 
on that same side. 

Q. On the other side you went around the car, and that 

is the first time you saw Mr. Hauser? A. Absolutely. 

*•*••••••# 

233 Q. Have you ever gone into this gasoline station 
to drink whiskey with the boys ? 
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Mr. Roberts: Objection. 

The Witness: I don’t know if I have or not. 

By Mr. Lichtenberg: 

Q. You know what whiskey is, don’t you? A. Certainly. 
Q. Do you know where the gasoline station is— 

234 don’t you? A. Yes. 

Q. You know the boys who work there? A. Yes. 
Q. Have you ever been in that office with any of those 
boys drinking— A. (Interposing) Not with any of these 
boys; no. 

Q. With any of the other boys there? A. Not as I recall. 
Q. Not in that office with anybody? A. Not as I recall. 

Q. You couldn’t say? A. I have been going in there since 
1934. I don’t know what has been going on or what I have 
did—it is too far back. 

Q. In 1937; did you drink any during that period there ? 
Mr. Roberts: Now, if your Honor, please—in 1937 did 
he drink anything there— 

The Court (Interposing) I overrule the objection. 

By Mr. Lichtenberg: 

Q. Do you remember whether in 1937 you drank any 
whiskey in that place? A. I do not. 

Q. You would not say you did not? A. I don’t remem¬ 
ber ever drinking whiskey or anything in the prem¬ 
ises. 

235 Q. Any beer on that occasion? A. I know I did not 
on that evening. 

Q. Any whiskey? * A. No whiskey. 

Q. Did Miss Garrison, in your presence, drink any? 

Mr. Roberts: I object, your Honor. It is entirely imma¬ 
terial. It is perfectly obvious that the questions are in¬ 
tended to— 

The Court (Interposing) I overrule the objection. 

The Witness: I can’t say if she was served beer or not. 
She wasn’t working there. She was off. She did go back 
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across the street. I couldn’t say. She could have gone out 
and come in. I wasn’t paying any attention. 

Q. But she came back by 2:00 o’clock so you could take 
her home? A. On that evening? 

Q. Did you take her home? A. I was working there and— 

Q. (Interposing) I asked you if you did not take her 
home? A. She didn’t ask me. She was going home and 
Mrs. Geanopoulos always takes her home and I told her 
while she was going I would take her. 

Q. Have you taken her and Mrs. Geanopoulos 
236 home before? A. Absolutely. 

Q. You never asked her? A. She has always 

been— 

Q. (Interposing) Mrs. Geanopoulos asked her? A. 
Mrs. Geanopoulos always asked me. 

Q. She always asked you? A. Yes. 

Q. After you took Mrs. Geanopoulos home, Miss Garri¬ 
son stayed with you? A. Right. 

Q. After you took Mr. Hauser home, she was still with 
you ? A. Right. 

Q. You are sure both of them were not at the hospital at 
the time you took Hauser there? A. Miss Garrison was 
there; Mrs. Geanopoulos absolutely not. 

Q. Was there any other lady in addition to Miss Garri¬ 
son? A. No. 

Q. Did you and Miss Garrison take a drink, if you re¬ 
call, while you were in the cab that evening? A. Absolutely 
not. 

• ••••••••« 

240 Q. You testified that the hood of your automobile 
could not drive under that lift at its maximum height. Now, 
take a look at that picture—I am referring to Exhibit No. 
9 for identification and I also am referring to No. 7 for 
identification. Now, examine that lift and examine the auto¬ 
mobile on the other side of it. I ask you now, Sir, could the 
hood or could it not go underneath the lift with the lift 
raised at its maximum height? A. That type of automo¬ 
bile—a 1938? 
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Q. Just answer the question. Could it get under there, 
now that you have refreshed your recollection by looking 
at the pictures? 

Mr. Roberts: Is the question, could it go under the lift 
the way it is there or with an automobile on it? 

Mr. Lichtenberg: My question is, with an automobile 
on it. 

The Witness: I don’t think it can. The wheel sticks 
down. 

• •••••**•# 

241 Q. You had been in this gasoline station on a great 
number of occasions and you know the physical lay¬ 
out of it? A. I do. 

244 Q. Now, when you drove into this station—this is 
the gasoline station; how far did you say the rear of 

your car was from the island? A. I didn’t say how far. I 
said it -was even with the island, because I pulled in there. 

Q. You mean the back wheels -were up flush against the 
island? A. Right. 

Q. Then it wasn’t a foot and a half—even with the island? 
A. Which way across or away from the edge? 

Q. The side of those tires; were they even ? A. The front 
end was farther away then the rear. The rear end was 
closer to the island. 

245 Q. How far from it? A. A foot and a half. 

Q. How far were the front tires from the island? 
A. Around two feet, I guess. 

Q. You did not measure them? A. No. I know there was 
room enough to walk between the island and grab to get in 
the door; I know that. 

Q. Who was sitting on the front seat? A. Miss Garrison. 
Q. The other lady on the back seat? A. Yes. 

Q. You did not have a pint of liquor on you on that occa¬ 
sion; did you? A. Absolutely not. 

Q. What was the first thing you did when you came into 
the gasoline station? A. I blew my horn and turned the 
motor off. I got out of the car. 
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Q. Left your lights on? A. Right. 

Q. Would you say there were very bright flood lights; it 
was lit up? A. Only a couple of bulbs—good size bulbs. 
Not what you call flood lights. 

Q. It wasn’t dark there? A. Not real dark. 

246 Q. Was it dark at all? A. It was lit up. 

Q. Lit up pretty much? A. Sure. 

Q. And your front lights were straight ahead? A. No. 

Q. If your car was l 1 /* feet from here and 2 from here 
(indicating), wouldn’t it be something— A. (Interposing) 
The lights would be cut over. 

Q. What was the first thing you saw’ when you stopped 
your motor and got out of your car? A. Got out of the car? 
Q. What did you do ? A. I walked into the back of the car. 

Q. Didn’t you hear any noise, any hammering? A. No. 

• •#*##•••* 

247 Q. You don’t know anything that these two ladies 
discussed, do you? A. No, because when I pulled in 

I w r as looking for the gasoline attendant. There was nobody 
on the lot w’hen I pulled in. 

Q. Nobody at all? A. Absolutely not. 

Q. When you w’ere looking for the gasoline attendant, 
w’hat was the first thing you did? A. As I got out my car 
door he came out the door of the office there. 

Q. There still was no one there? A. He was there. 

Q. Other than the attendant? A. I was there. 

Q. Where was Mr. Hauser’s car? A. Over here beside 
the wall. 

Q. Over here (indicating wall on map) ? Show us. A. It 
was here; in this way (indicating with pointer). 

Q. Mr. Hauser’s car was over here; not on the lift, is 
that right? A. Right. 

248 Q. The lift is here (indicating) and the car was 
parked against the wall ? A. This lift is at a 45 foot 

angle. This lift is something like this, and this car was 
pulled in. The lift is between Hauser’s car and my car. 

Q. Mr. Hauser’s car was not on the lift? A. On the 
ground. 
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Q. And the lift was on the ground? A. Absolutely. 

Q. And wasn’t raised at all at any time you were in the 
gas station? A. Right. 

Q. When was the first time you observed this muffler? 
A. When I pulled in. 

Q. Where was it? A. Laying right along here (indicat¬ 
ing. 

Q. Would it be on the west side of the island, in that di¬ 
rection. I couldn’t saw how far over here or here (indicat¬ 
ing), but I know it was between the lift, when the lift was 
this way and the island— 

Q. But you would not know how far? A. No. 

249 Q. How long is that muffler? A. I don’t know how 
long it is on a ’36 or any other car. 

Q. You say it—you saw it on this occasion, didn’t you? 
A. I would say 2% feet. 

250 Q. How long is the tail pipe? A. May not be 3 
feet. 

Q. You say the whole thing was only 5 feet? A. That is, 
the muffler to the tail pipe. 

Q. The whole thing from one end to the other? A. I will 
say 6 feet. That is a guess. 

Q. That extra piece was only a foot? A. Naturally I 
haven’t measured no muffler or pipe—neither one. I don’t 
know the exact length. 

Q. At the time you got out of the car, what made you 
observe it? A. I saw it laying there when I pulled in. 

Q. You say you came in in this direction; your lights 
didn’t hit that? A. What do you think those front lights 
are for? 

Q. You could see it with your front lights? A. Yes. 

Q. When you pulled out of the gasoline station—I am 
referring to the right side of your car as you were sitting 
in it; right side was closer to the side. Will you take this 
pointer and as close as possibly give us the location of the 
right side of your car as you left that pump? A. That (in¬ 
dicating) is the left side of my car. 
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Q. I am talking about the right—point out on that 

251 side the path you took, if you remember? A. The 
path between the car and that (indicating). I had 

plenty of room too. 

• ••#*••••* 

Q. Will you please put the pointer where the right side 
front of your car started and where it went? A. After I left 
there? 

Q. After you left the island? A. Back of the coping. 

Q. Leave the pointer there. Show us which is the side, the 
front, right side? A. I came right around that way (indi¬ 
cating marks drawn on map). 

252 Q. Entirely missing the car lift? A. That is right. 
Q. And the car lift turned at a 45 degree angle? 

A. Yes; there is plenty of room to make that. 

Q. You hit Mr. Hauser? A. No. 

Q. Where did he come from? A. That is what I want to 
know. 

Q. He was under your automobile, front wheel? A. Right. 
Q. Which wheel went over him? A. Right front wheel. 
Q. As you w T ere sitting in the car; right? A. Right. Next 
to the coping. 

Q. And this is the wheel rail? How far did you move be¬ 
fore you heard the scream? A. Not over two feet, at the 
most. 

Q. And you were more than two feet behind the south end 
of the coping, because you testified the car was not as long 
as this. Would you say 4 feet up here? A. No. 

Q. Two? A. Just about two. 

Q. You only moved two feet? A. Not over two. 

253 Q. Only two feet, and you ran over him right here 
(indicating)? A. He had his hand on that coping, 

getting up when I came around. I remember that. 

Q. Do you remember where was his head? A. Up in the 
air. 

Q. You mean to say, then, that his head was in the air, his 
hand on the coping; you were about two feet from the cop- 
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ing, and you did not run over any or the center part of his 
body? A. No. 

Q. I see. When you picked him up he was still— A. (In¬ 
terposing) I didn’t pick him up; I helped him up. 

Q. His hand was still on the coping? A. Yes. 

Q. WTiich hand? A. Right hand. 

Q. Was he on his stomach? A. No, he wasn’t on his 
stomach. 

Q. On his side or back? A. When I got out, he had his 
buck to my bumper; he had his right hand on the coping and 
he jumped around for about five minutes. 

Q. When you paid for the gas, where were you? 

254 A. Right here—back here by the gas tank. 

Q. Did you go on the other side of the door? A. 

No. 

Q. How do you know there was enough space for a man 
to walk between the coping and the door? A. After I 
started off, backs up, I think the hose was hooked in my 
tank. I walks to the gas tank; walks to the island, then I 
saw him. 

Q. How far can you see the front wheel from where you 
were? A. With a person on the ground? 

Q. I asked you how far you can start seeing around the 
front of your wheel? A. From where I— 

Q. (Interposing) From the front of the automobile to the 
first place you can see? A. Around 10 feet. 

Q. Where he stood, to that door, about 10 feet? A. Yes. 
Q. That is the first point on the ground, but you could 
see 10 feet? 

Mr. Roberts: Directly in front of the car. 

The Witness: Yes. 

By Mr. Lichtenberg: 

Q. Assuming you were sitting here starting your 

255 car and Mr. Hauser was 3 feet from the car lift, you 
could very easily have seen him if he had been there? 

A. Absolutely. 
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Q. Now, when Mr. Hauser screamed, didn’t you feel your 
front wheel go up? A. I didn’t feel nothing. 

Q. Nothing at all? A. No. 

Q. You knew subsequently you had run over his foot? 
A. No. 

1 Q. How did you find cut ? A. As I got out of my car and 
saw the hose wasn’t hooked up, I saw him there. 

Q. Lying on the ground; not screaming any more? A. 
Just hollered out once. I thought it was the gasoline atten¬ 
dant. 

Q. You came back and ran over his ankle again? A. That 
is right. 

Q. Didn’t you come back later on and drive Hauser’s car 
home for him? A. No. 

Q. Did you come back to help anybody else? A. I came 
back there to get his identification card; his full name and 
address. 

256 Q. Didn’t you follow one of the boys when this boy 
drove his cab home, and you drove the boy back to the 
gasoline station? A. Not that day; I don’t think so. 

• •##*••••# 

259 Q. Did you see his leg? A. I saw his ankle. 

Q. And there was no skin burn? A. No; the skin 
wasn’t even torn. There was nothing like a burn. I have 
had plenty and I know what they are. 

Q. It was a perfectly normal ankle; is that correct? A. 
The skin was red. 

Q. You had driven over it twice? A. The skin was red, 
but it was not tom. 

Q. Did you observe the top of his head or didn’t you look? 
A. Yes; I looked when the doctor was examining him. 

Q. You did look? A. I was standing right there. 

Q. Did you see anything wrong? A. No; I did not. 

Q. You did not see a cut? A. No. 

260 Q. No brush burns on his arms? A. No. 

Q. The ankle was just red? A. That is right. 
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Q. And you did not hear any pounding on the muffler at 
any time from the time you got in until you left? A. I did 
not. 

*•#*•### 

261 Mary Grace Geanopoulos a witness produced on 
behalf of the defendant, having been first duly sworn, 

was examined and testified as follows: 

Direct Examination 
By Mr. Roberts: 

*##*•**# 

262 Q. Do you know Mr. Douglas? A. Yes, I do. 
******** 

263 Q. Do you remember the night of the accident in 
question, back in October 1938? A. Yes, I do. 

Q. Did Mr. Douglas work in your place that night? A. 
Yes, he did. 

*•*••### 

Q. What were the circumstances of Mr. Douglas’ driving 
you home on that evening; was there any special rea¬ 
son? A. Nothing special at all. He always takes me home 
at 2 o’clock in the morning, and he said he would run me 
home. He was driving a cab. 

Q. Did you pay for your transportation in his cab? A. 
Yes, I did. 

Q. Was anybody else in the cab? A. Yes, there was. 

Q. You paid him on this occasion? A. Yes, I did. 

Q. You always did on other occasions? A. Yes, I 

264 always did. 

Q. On this occasion was there anybody else in the 
cab with you? A. Yes; there was. 

Q. Who was there? A. A girl who worked with us. 

Q. The place had closed completely at 2:00 o’clock? A. 
Right. 

******** 
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Q. Now, when Mr. Hauser screamed, didn’t you feel your 
front wheel go up? A. I didn’t feel nothing. 

Q. Nothing at all? A. No. 

Q. You knew subsequently you had run over his foot? 
A. No. 

Q. How did you find cut ? A. As I got out of my car and 
saw the hose wasn’t hooked up, I saw him there. 

Q. Lying on the ground; not screaming any more? A. 
Just hollered out once. I thought it was the gasoline atten¬ 
dant. 

Q. You came back and ran over his ankle again? A. That 
is right. 

Q. Didn’t you come back later on and drive Hauser’s car 
home for him? A. No. 

Q. Did you come back to help anybody else? A. I came 
back there to get his identification card; his full name and 
address. 

256 Q. Didn’t you follow one of the boys when this boy 
drove his cab home, and you drove the boy back to the 
gasoline station? A. Not that day; I don’t think so. 

*#•#•#•••* 

259 Q. Did you see his leg? A. I saw his ankle. 

Q. And there was no skin burn? A. No; the skin 
wasn’t even torn. There was nothing like a burn. I have 
had plenty and I know what they are. 

Q. It was a perfectly normal ankle; is that correct? A. 
The skin was red. 

Q. You had driven over it twice? A. The skin was red, 
but it was not torn. 

Q. Did you observe the top of his head or didn’t you look? 
A. Yes; I looked when the doctor was examining him. 

Q. You did look? A. I was standing right there. 

Q. Did you see anything wrong? A. No; I did not. 

Q. You did not see a cut? A. No. 

260 Q. No brush burns on his arms? A. No. 

Q. The ankle was just red? A. That is right. 



121 


Q. And you did not hear any pounding on the muffler at 
any time from the time you got in until you left? A. I did 
not. 

• •*«•#** 

261 Mary Grace Geanopoulos a witness produced on 
behalf of the defendant, having been first duly sworn, 

was examined and testified as follows: 

Direct Examination 
By Mr. Roberts: 

*##*##*# 

262 Q. Do you know Mr. Douglas? A. Yes, I do. 
******** 

263 Q. Do you remember the night of the accident in 
question, back in October 1938? A. Yes, I do. 

Q. Did Mr. Douglas work in your place that night? A. 
Yes, he did. 

**#••### 

Q. What were the circumstances of Mr. Douglas’ driving 
you home on that evening; was there any special rea¬ 
son? A. Nothing special at all. He always takes me home 
at 2 o’clock in the morning, and he said he would run me 
home. He was driving a cab. 

Q. Did you pay for your transportation in his cab? A. 
Yes, I did. 

Q. Was anybody else in the cab? A. Yes, there was. 

Q. You paid him on this occasion? A. Yes, I did. 

Q. You always did on other occasions? A. Yes, I 

264 always did- 

Q. On this occasion was there anybody else in the 
cab with you? A. Yes; there was. 

Q. Who was there? A. A girl who worked with us. 

Q. The place had closed completely at 2:00 o’clock? A. 
Right. 
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Q. Do you recall going into this gasoline station on H 
Street that evening? A. Yes, I do. 

• •#•••*• 

265 Q. Just what did occur, Mrs. Geanopoulos from 
that time on, from the time you left? A. Mr. Douglas 

ordered his gas and paid the attendant and we started to 
pull away "when we heard some one call. 

Q. Did you see any attendant when you first went into 
the station? A. Yes, I did. 

Q. Where? A. He came out of the door of the station as 
we went in. 

Q. Is that this door over here (indicating on map)? A. 
Yes. 

266 Q. Was that door lighted so you could see him? 
A. Yes; there is just one door, I think. 

Q. Was the whole place lighted? A. Yes. 

Q. What did the attendant do? A. He came around to 
the rear of the car and served him the gas. 

Q. Did Mr. Douglas get out of the car? A. He did. 

Q. Where did he go? A. He just stood as he stopped be¬ 
side the car and paid the attendant. 

• •*••*** 

Q. He stood on his side of the car? A. On his side of the 
car. 

Q. Was anybody else on the lot at the time you came in 
there? A. No; I did not see any one. 

Q. Did you hear anybody pounding on a muffler? 
A. No. 

267 Q. Would you have heard; was it quiet enough? 
A. Yes, it was quiet at that time of the morning. 

There was no traffic. 

Q. The motor was off? A. Yes; it was off. 

Q. After Mr. Douglas got his gas, what happened? A. 
He got back in the car and we were just starting to pull out 
when there was a cry. I thought it was the attendant, and 
then they found it was this man at the front of the car there. 
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Q. In saying you thought it was the attendant, was that 
the impression you got at that time or as a result of conver¬ 
sation with others? A. No, because we turned around back 
of the cab looking for the attendant. 

Q. Then what happened? A. He stopped the cab. He 
got out. Mr. Hauser was getting up from the front of the 
cab. 

****##*• 

268 Q. Could you see Mr. Hauser when he got up? A. 
Yes; I did. 

Q. Could you hear him? A. Yes. 

Q. What was said that you heard? After Mr. Hauser 
got up. A. He said, “You ran over my ankle and you hurt 
my ankle”, something to that effect. 

Q. What happened after that; tell it in your own way? 
A. Then Miss Garrison got in back with me and Mr. Hauser 
got in the front. Mr. Douglas wanted to take him to the 
hospital immediately, but he insisted that he take me home. 
Q. Who insisted? A. Mr. Hauser. 

Q. Did you ask to be taken home? A. No; I was in a 
hurry because I am used to getting home at a regular time 
and I am expected at that time of night. 

Q. Were you willing to go to the hospital if necessary? 
A. Yes, I was. 

Q. Was there conversation about that, as to taking you 
home or taking him to the hospital first? A. There was a 
discussion all the way out, whether to take me home 

269 or go to the hospital, but as he insisted he take me 
home first, he did take me on home. 

Q. Do you remember the first you saw of Mr. Hauser? 
The very first part—did you see any part of Mr. Hauser? 
A. Yes; he was standing up—getting up from the front of 
the cab. 

Q. You did not see him on the ground? A. No, I did not. 

• ***•*#* 

270 Q. What happened the first thing after Mr. Hauser 
was taken into the car—did he get in by himself? 
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271 A. Yes, he did. 

Q. Nobody helping him? A. No. 

*##***## 

Q. Looking at this lot here (indicating), can you place his 
car; can you place the other at the time Mr. Hauser started 
to get up? Let’s place Mr. Hauser first. Where was he? 
There is a little island there. A. Mr. Hauser was just about 
the end of the island. 

Q. Which way did you go? A. Came around this tank 
(indicating). 

Mr. Lichtenberg: Didn’t back up then? 

The Witness: No. 

Mr. Lichtenberg: I see. 

Bv Mr. Roberts: 

•> 

( t >. Did Mr. Hauser complain very much in the car, 

272 Mrs. A. No, he didn’t. 
##**•***• 

Cross-Examination 

Bv Mr. Lichtenberg: 

Q. Mr. Hauser wasn’t limping at all, was he? 

if # # ♦ # * 

The Witness: Well, when he first got up he hopped 
around on this one foot. 

Bv Mr. Lichtenberg: 

Q. When he got in the car, he didn’t limp any more: did 
he? A. He couldn’t very well limp in the car. 

Q. Mr. Hauser did get in the front of the car, did he? A. 
Tie did. 

Q. Where did he walk from to get into the front of 

273 the car? A. He was right at the hood of the car. 

Q. Is that right there (indicating)? A. When I 
first noticed him. 

Q. Then which way did he hop around on this one foot? 
A. Just seemed to jump around on it. 
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Q. Towards the alley? A. Towards the car. 

Q. Towards the front door; he hopped right up to that? 
A. Yes. 

******** 

279 Q. When you drove in, was your car in sort of a 
position like this, with the back wheels a little farther 

out the front or vice versa? A. The front wheels were 
turned this way—to come around (indicating marks on 
map). 

******** 

Q. And at that time you heard no hammering or noise? 
A. No, I didn’t. 

******** 

280 Q. Where were you or where was the car when you 
first saw the gas station attendant coming out of this 

door? A. At the side of the tank. 

Q. Then you saw him come out the door; right ? A. Yes. 
Q. You were sitting in the back seat? A. Right. 

Q. The back of the car was right even with the gas tank. 
You were sitting about here and you saw him come out the 
door? A. I think the ear was still moving. We had not 
moved when we saw him come out. 

******** 

281 Q. Now, in direct examination vou said vou 

* * 

thought that after the accident Mr. Douglas backed 
his car up and then went around. Subsequently you said 
he just went around. Will you tell us what made you 
change your mind? 

********** 

-82 The Witness: I don’t know other than that T just 
thought—after I thought it over more, he did just go 
around. 
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By Mr. Lichtenberg: 

Q. You think ho backed? A. Just went around. 

Q. You are positive of that? A. I think so. 

**##**=»#**■ 

283 Q. I believe you testified that the only car you 
saw was a car that was parked right at this point; is 

that correct (indicating)? A. I was thinking the wall was 
right there. 

Q. Was it right there? A. Yes. 

Q. And you saw nothing else on the ground? A. 

284 No. 

Q. You did not see this car first in this way (in¬ 
dicating) or this (indicating on map) ? A. No, I did not. 

Q. The lights were on; were they very bright? A. The 
lights were on. 

Q. Would you say it was dark? A. It wasn’t real light. 
Q. Would you say whether or not the headlights on Mr. 
Douglas’ car were on or not? A. Yes; they were on. 

Q. Those lights were facing in the direction of this so- 
called car lift? A. Yes. 

Q. And did he get very near this car lift at all at any 
time? A. No. 

Q. You say you did not see the car lift when you answered 
no. Refreshing your recollection, will you state now 
whether or not you ever saw the car lift on that occasion? 
A. No. 

Q. You do not remember? A. No man was standing 
there. 

285 Q. No man was standing on the right? A. No. 

Q. Were there any other lights there except those 
on the automobile? A. There were the station lights. 

Q. Where were they? A. I don’t know just where they 
were placed. 

Q. You mean it was sort of dark and you couldn’t see 
very well? A. It was not a bright as in the day; no. 
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Q. There was nobody right here (indicating); nothing 
to obstruct the view? A. No; there wasn’t. From the back 
seat of an automobile. 

Q. What did you say ? A. I was on the back seat of the 
cab—from the back seat you mean, of course, don’t you? 

Q. From wherever you were, was there anything to ob¬ 
struct your view to see this automobile against the wall? 
A. No. 

Q. When you were sitting in the back seat, which you say 
was in the north end of the gasoline station, which you say 
was about 1G or something like 30-odd feet, you couldn’t see 
—there would be nothing to obstruct your view as to any¬ 
body who might be lying at that point? A. No. 

286 Q. And you did not see a body? A. No. 

Q. Nor did you see the car lift? A. No. 

********** 

Lester Seegers, a witness produced on behalf of defen¬ 
dant, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

*'* * * * # * * * * 

Q. In October 1938, where were you working? A. At 
500-1 3rd St. N. W. 

Q. What sort of building is that? A. Apartment house. 

********** 

287 Q. Did Mr. Hauser live at the apartment at that 
time? A. Yes, sir. 

Q. Did you know him? A. I just know him when I see 
him. 

Q. What was his apartment? A. Apartment A was his 
apartment. 

Q. In the rear? A. No, front basement apartment. 

********** 

288 Q. Do you recall a time in October when Mr. 
Hauser was in there? A. Yes, sir. 
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Q. Did you see him every day? A. No, sir. 

Q. How often did you see him? A. I seen him I think 
about three times during the time he was hurt. 

Q. During that time, did he use crutches? A. No, sir. 

Q. Did you ever see him with crutches? A. No, sir. 
#••*•••#•• 

Q. Can you state—have you talked with Mr. 

289 Hauser concerning his injuries, concerning his being 
hurt? A. Only once. I asked him how he felt and 

he said he was feeling pretty good, no more than his leg was 
stiff. 

Q. When did you quit working there at the apartment 
house? A. I left three weeks before last Christmas—year 
of ’38. 

290 Q. Between Mr. Hauser and yourself. You talked 
with Mr. Hauser concerning the accident—did you 

see Mr. Hauser going into the apartment house after he was 
hurt? A. Yes, sir. 

Q. W 7 hat did he say on that occasion? A. When I first 
saw him, see, I asked him how did he feel. He says, “I feel 
all right but niv leg is a little stiff.” 

• # * * * • • . • * * 

Q. On the second occasion, what was said? A. Didn’t 
say anything because he was bringing his groceries out of 
his car. 

Q. Was there any statement made to you concerning Mr. 
Hauser’s— 

Mr. Lichtenberg: If your Honor, please, I object. 

The Court: Overruled. 

By Mr. Roberts: 

Q. Can you state whether you know anything further 
concerning Mr. Hauser’s injury? A. No, sir; no more than 
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I heard a conversation talking to one of the tenants in the 
apartment. 

The Court: Whose conversation? 

291 The Witness: The wife’s conversation with a 
neighbor. 

By Mr. Roberts : 

Q. W T ere you there? A. Yes, sir. 

The Court: I don’t think that would be admissible. 

By Mr. Roberts: 

Q. Did you hear any claim against the apartment house 
of Mr. Hauser’s injury? A. Yes, sir. 

Q. Did you repeat it to your boss? 

Mr. Lichtenberg: I move that that be stricken as hav¬ 
ing nothing to do with it. 

The Court: Was a claim made; did he hear it made by 
Mr. Hauser? 

By Mr. Roberts: 

Q. Who made the claim? 

The Court: Did you hear Mr. Hauser make any claim? 
The Witness: I heard his wife. 

The Court: Did you hear him say anything. 

Mr. Roberts: It seems his wife’s statement as to his 
injury in the presence of this witness is relevant. 

The Court: Strike it out. 

By Mr. Roberts: 

Q. Did you have any information as to how Mr. Hauser 
was injured ? 

292 Mr. Lichtenberg: I object to that. 

The Court: Sustained. 

By Mr. Roberts: 

Q. Did he have any information as to— 

The Court: You do not claim he was there? 
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Mr. Roberts: No, but I claim he might have information 
of his own knowledge. 

By Mr. Roberts: 

Q. You say you saw him walking into the apartment house 
with his groceries? A. Yes, sir. 

Q. How much? A. Looked like two bags—large bags, 
something in them, up in his arms. 

Q. How long after that first time you know of his being 
hurt ? A. That was about a week after that. 

Q. Which way did he come? A. He came right in front 
of the apartment—come right in the house. 

Q. Which way did he come up the street—left or right 
side? A. Come in from the right of the door, because the 
car was on the right-hand side of the street. 

Q. With a bundle in his hands ? A. Yes. 

293 Q. Did he walk dowm both those steps into the base¬ 
ment? A. Yes, sir. 

• *#••••••• 

295 Redirect Examination 

By Mr. Roberts: 

296 Q. Did you mean that you only saw Mr. Hauser 
twice? A. I saw him in the apartment in the bed 

and when he was bringing his groceries in. 

Q. Did you ever see him around the place after the acci¬ 
dent? A. That time when he was going in and out. 

Q. Did you see him driving a cab? A. He owned a cab. 
Q. Did he used to pull up to the door? A. Yes, sir. 

Q. Just before you left over there, was he driving his 
taxicab every day? A. Yes, sir. I don’t know if it was 
every day, but he got in and drove away from in front of 
the apartment. 

Q. Did he used to park the car in front of the apartment? 
A. Yes, sir. 
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Q. What time did he leave? A. He would come in in the 
mornings around 8 o’clock and then go out again between 
3:30 and 4:00 o’clock. 

„#**•*## 

297 Talmadge Denton, a witness produced on behalf of 
defendants, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Roberts: 

Q. Where are you stationed now? A. At the 9th Pre¬ 
cinct. 

Q. That was where you were stationed on October 17 or 
18, 1938? A. Yes, sir. 

• »###•#•«* 

298 Q. Did you visit the scene of the accident? A. 
Yes, sir. 

Q. Did you go to the hospital? A. Yes, sir. I went to 
the hospital first; then I visited the scene of the accident. 

299 Q. On this particular occasion when you saw Mr. 
Hauser, where was he? A. Sitting in a chair in the 

Emergency Room. 

Q. When you talked to him, did he complain about the 
accident? A. He complained that his foot has been in¬ 
jured. 

Q. His foot had been injured? A. Yes, sir. 

Q. Did you prepare a report on that accident? A. Yes, 
sir. 

Q. What type of report was it? A. Just an ordinary 
traffic sheet. 

300 Q. Did you go back to look at the place of the acci¬ 
dent yourself? A. Yes. 

Q. Was anybody there then? A. Was anybody there? 

Q. When you went back to look at the gasoline station, 




132 


was anybody there? A. Yes; the gas station atten- 

301 dant was there; the driver of the cab came back. 

Q. Who was that—Mr. Douglas? A. Yes. 

Q. Did you talk with him at that time? A. Yes. 

Q. Did you prepare an incidental report in connection 
with this case? A. Yes, I made a brief report on this traffic 
sheet (indicating sheet contained in large file holder). 

Q. What did you say in your remarks from this report? 
A. (Witness indicating report sheet referred to) Shall I 
read this? 

Q. Yes; go ahead. A. (Reading) Party was repairing 
muffler in driveway in front of taxicab. Driver unable to 
see him. 

The Court: Let Mr. Roberts read it. 

302 Mr. Roberts (Reading) Pedestrian repairing muf¬ 
fler in driveway in front of taxicab. Driver unable to 

see him. Ran over left ankle, when he started. Pedestrian 
taken to Casualty Hospital by driver and treated by Dr. 
Gitter for contusions to left ankle. Not serious. Later 
home. Reported by officer, F. P. Denton. 

• #••••*•*• 

Q. And under 12, you said, on this particular report, in 
marking the place of the accident, item 16, “working on 
driveway”. Is that the entry you made as to the location of 
the accident? A. Yes, sir. 

Q. From the information you had as to the location, 
where did you place the accident? 

Mr. Lichtenberg: Objection. 

The Court: Sustained. 

303 Q. When you got to the lot, Mr. Denton, was a car 
on the lot? A. I don’t remember. 

The Court: What time was it that you got to the lot? 
The Witness: 10 after 2:00 in the morning. 
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By Mr. Roberts: 

Q. Why didn’t you make a full incidental report? 

Mr. Lichtenberg: Objection. 

The Court: Sustained. The report is admissible in evi¬ 
dence. That is the question. 

Q. Are you required to make an incidental report 
304 in cases of minor injuries? 

Mr. Lichtenberg: Objection. 

The Court: Sustained. 

By Mr. Roberts: 

Q. Did you consider you had major injuries to report in 
this case? 

Mr. Lichtenberg: Objection. 

The Court: Sustained. 

Mr. Roberts: Exception. 

• *•••••••• 

306 Russel J. Buzzard, a witness produced on behalf of 
the defendant, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Roberts: 

• ••••••••• 

307 Q. And what is your occupation? A. Liaison of¬ 
ficer, Washington Employment Center, 

• *••••••«• 

Q. What records did you bring with you, Sir? A. The 
case history of the individual showing his certification as a 
relief client on WPA. 

*#*•••••# 

Q. Did Mr. Hauser have an application for em¬ 
ployment? A. He was with the WPA; yes, sir. 


308 
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Q. During what period of time? A. That was in May 
1939. 

Q. In May 1939? A. Yes, sir. 

Q. Did he file an application form at that time? A. Yes, 
sir; he did. 

**#*•••••* 

Mr. Roberts: It is stipulated that June 4, 1939 is the 
date that this man was certified for occupation. 

Mr. Lichtenberg (Examining documents) Yes, I stip¬ 
ulate that that is the record. 

**###••*•* 

309 Mr. Roberts: He received a certificate of eligi¬ 
bility for relief employment. 

The Witness: Correct. 

By Mr. Roberts: 

Q. And what classes of employment? A. As a foreman. 

Q. And was he employed? A. Not at that time. It took 
until July 1st before we found an opening for him. 

• •*#•••••# 

311 Mr. Roberts: I call the jury’s attention to “Abil¬ 
ity to work’’ sheet, such as lifting and handling heavy 

objects, and the fact that that is the only qualification on the 
examination as of the date 9-8-39. I will ask the jury to 
examine that physical report (handing document to jury). 

By Mr. Roberts: 

Q. Do your records show, or are you familiar with the 
place at which Mr. Hauser works? A. I am. 

Q. Will you please state where he worked and when he 
began in July of 1939? A. He worked on the Mt. Vernon 
Highway. It was at the time they were first starting the 
project. 

Q. They had labor gangs there? A. Yes, sir. 

Q. What kind of work was it? A. He was a sub- 

312 foreman and they were cutting down brush and re-. 
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pairing the paving—making way for the removal of the 
highway. 

Q. Did that require him to move out through the woods 
and through the place where the road was being built? A. 
Yes. 

Q. Did he move with his gang? A. Yes, sir. 

Q. He would be on his feet during the work day? A. 
Yes, sir. 

Q. Has his employment since then been of that nature? 
A. Continuously he has been a foreman. 

Q. What is the kind of work following the work on the 
Mt. Vernon Highway? A. On different work—dry exca¬ 
vation, and I am not sure but think he has been on land¬ 
scaping too. 

Mr. Lichtenberg: Landscaping 
Mr. Roberts: On the Airport project. 

The Witness: Yes, sir. 

By Mr. Roberts: 

Q. Did that take him out over the Airport project? A. 
Yes, sir; it did. 

Q. Is there any record of absence from work for illness '! 
A. Only one or two days when he had contracted 
313 poison ivy poisoning and he was off for 48 hours. 

That was the first period of his employment, and the 
second period I think, his record will show, he was off 65 
hours. He came back about October 1st. 

Q. Due to poison ivy? A. Yes, sir. 

Q. Not absent from work because of any physical defect? 
A. No, sir. 

Cross-examination 

By Mr. Lichtenberg: 

• •*#•••••* 

315 Mr. Lichtenberg: If you will recall, I objected to 
this card and it was allowed over my objection. This 
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is the report of a doctor. There is nothing on this report 
anywhefe about any particular ailment that Mr. Hauser 
may have of his shoulder, of his head; is there ? 

The Witness: No, sir. 

By Mr. Lichtenberg: 

Q. And there is nothing in there that shows that there 
might be or might not be an injury to a leg or ankle? A. 
No, sir. 

• •**•••••* 

317 Q. This application is dated May 5,1939? A. Yes. 
Q. And as a result of this application, he did ob¬ 
tain employment on July 1,1939, and has worked ever since; 
that is right ? A. Right. 

318 Dante Gentilucci was produced as a witness on be¬ 
half of defendants, and having been first duly sworn, 

was examined and testified as follows: 

Direct Examination 
By Mr. Roberts: 

• ••••••••• 

Q. What is your position? A. President and Manager 
of the American Cab Association. 

Q. How long have you been connected with that Asso¬ 
ciation? A. Since 1935. 

Q. Were you connected with them back in October 1938? 
A. Yes. 

Q. And thereafter continuously? A. Yes. 

Q. Do you know the plaintiff, Mr. Hauser? A. Yes, sir; 
I do. 

• ••••••#•• 

319 Q. Did he buy a cab from your Association at or 
about October 1938? A. He did not buy a cab at that 

time. He did buy a cab at some other time. 

Q. Before that? A. Yes. 
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Q. How long? A. He did buy from me on a conditional 
contract a 1935 Chevrolet. 

Mr. Lichtenberg: I object. 

By Mr. Roberts: 

Q. And did he operate it? 

The Court: When did he buy it? 

The Witness: The cab was in 1935. He bought it when 
it was about two years old; makes it 1937. 

*•*•#**#** 

320 Q. During the last part of October, did you have a 
contract with Mr. Hauser under which he was to buy 

gas and get repairs ? 

Mr. Lichtenberg: I object. 

The Court: Sustained. Do not answer it. 

By Mr. Roberts: 

Q. Did you provide repairs for that car driven by Hauser 
during the last half of October 1938? 

Mr. Lichtenberg: Objection. 

The Court: If he knows; whether he did not, dur- 

321 ing the last half of 1938. 

The Witness: We don’t provide any repairs for 
any cabs. 

By Mr. Roberts: 

Q. W r ere you supposed to provide gas? 

Mr. Lichtenberg: Objection. 

The Court: Sustained. 

• ***••*••• 

322 Q. Did he have a cab in his name in your fleet after 
October 1938? A. I think he did. 

• •••#••••• 

Dr. Maxwell Hurston, a witness produced on behalf of 
defendants, having been first duly sworn, was examined 
and testified as follows: 
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Direct Examination 
By Mr. Roberts: 

• •••*••••• 

Q. Did you, on or about October 31,1938 examine Charles 
Vernon Hauser, the plaintiff in this case? A. Yes, sir. 

Q. Will you state where you examined him and the find¬ 
ings of your examination? A. When I first saw him it was 
at Casualty Hospital. I examined him there. Do you just 
want me to give my findings of my examination? 

Q. Give them and the place of examination, and the find¬ 
ings which you finally recorded. A. The date of injury 
was October 18, 1938. He was taken to Casualty Hospital 
and I saw him at the hospital on the same day. At that 
time his complaints were that his head—well, my ex- 

324 amination at that time showed some tenderness over 
the left side of the scalp and a slight swelling present 

in this area. 

• •••*••••• 

His abdomen showed no unusual findings—on examina¬ 
tion of the extremities there was tenderness of the left 
thigh; slight abrasion and contusion of the dorsum of the 
right wrist, but no limitation of motion in either direction; 
an external—an abrasion of the external surface of the left 
ankle. 

By Mr. Roberts: 

Q. External surface of the left ankle? A. And leg. 

Q. And the leg? A. Yes, sir. 

325 He complained of pain and discomfort on motion 
and manipulation of the ankle. That w’as the extent 

of his injuries on my examination with the exception of a 
few brush burns on the arms. 

• • * » • • • • • • 

Q. Did you examine his head? A. Yes, sir; yes indeed. 

Q. Will you repeat the notation you made at the time with 
regard to the condition of his head? A. Tenderness over 
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the left side of the scalp; slight swelling present in this 
area. 

Q. No cuts or sutures? A. No sutures. 

• •••*••••• 

By Mr. Roberts: 

Q. How extensive was your examination of his 

326 ankle? A. I examined the ankle first by looking for 
bruises, marks, swelling and so forth; and then for 

motion of the ankle joint to determine impairment in use 
of it. 

Q. Was there any impairment? A. The man complained 
of pain when moving the ankle. There wasn’t any impair¬ 
ment. It could be pushed, in normal limitation, in all di¬ 
rections. 

Q. And you did that? A. Yes, I did. 

Q. Did you make any X-ray? A. Yes, sir; I did. 

Q. Did the X-ray show the ankle bones or structure in a 
normal condition? A. Yes, sir. 

Q. Is there any other indication of impairment in the 
ankle from X-ray? A. None. 

Q. Did you X-ray any other part of his anatomy? A. 
Of his head. 

Q. "Why? A. Because he complained of pain in his head 
and because he had a swelling on the scalp, and because 
he complained of headache. 

Q. Do you have the negative of that picture here 

327 with you? A. Yes, sir. 

Q. What does it show? A. Nothing but a normal 
structure as far as the bone is concerned? 

Q. For the head? A. Yes, sir. 

Q. Was there any indication of torn ligaments or the 
muscular structure of the ankle? A. No, sir. 

Q. Did you see the man after your examination ? A. No, 
I did not see him right then, but did see the man from Octo¬ 
ber 19 until October 27. He came to the office and got some 
treatment on his ankle. 
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Q. He did? A. Yes, sir. 

Q. On how many occasions? A. Five times, October 19, 
20, 22, 25 and 27.' 

Q. What treatment was it? A. Baking treatment and 
strapping the ankle. 

Q. Of the ankle ? A. Left ankle; yes. 

Q. What was the condition with respect to surface swell¬ 
ing? A. When I last saw the man there was very 

328 little swelling. He still complained of pain when he 
put his weight on it and of his ability to get about 

on his ankle, but those were practically all subjective com¬ 
plaints. The objective findings were very few in number. 
As a matter of fact the only objective finding was a slight 
amount of swelling. 

Q. Was the man on crutches? A. He was. 

Q. Up until the last time you examined him? A. Yes. 

Q. Now, as to the condition of the skin on the outside of 
the left ankle; would you describe that at the time of your 
first observation of it? A. From my notes? It has been a 
long time. Apparently there was just an abrasion and a 
contusion of the external surface of the left ankle, which 
would mean that there was just a scuffing of the skin, not a 
deep laceration sufficient to require any sutures; no depth 
to it—even to cause any great amount of difficulty as far 
as healing was concerned. 

Q. It was in a healthy condition when you last saw it? A. 
The abrasion had almost completely healed up. 

Q. And that w’as 10 days after the injury? A. From the 
19th until the 27th of October—8 days. 

329 Mr. Lichtenberg: I should like to approach the 
bench, your Honor. 

(At this point counsel approached the bench and con¬ 
ferred 'with the Court outside the hearing of the jury; 
■whereupon the reporter was asked to record the following: 

The Court: I think it is improper to ask this witness if 
he was employed by an insurance company. Of course it 
could be stipulated that he was employed by or on behalf 
of the defendant in this case. 
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Mr. Roberts: It is stipulated by and between— 

Mr. Lichtenberg: As to whom, by whom employed, with¬ 
out mentioning the names; any identity. 

Mr. Roberts: I think an admonishment should be given 
him. 

The Court: I shall sustain the objection to it. If you 
(addressing Mr. Lichtenberg) are entitled to ask it here, I 
suppose it would be in every case— 

Mr. Lichtenberg: Except on the question of bias. 

The Court: Do not ask that question # in the presence of 
the jury. I want it made plain, because in your zeal you 
may overstep the line I am trying to lay out. If you want 
to make a record for the Appellate Court, you can 
330 make your record but not in the presence of the jury. 
It will be contrary to my ruling. 

Mr. Lichtenberg: I will not ask the question if you so 
rule. 

Mr. Roberts: We will stipulate this doctor was employed 
by and paid by Radio Cab, Inc., owner of this cab, for the 
purposes of making this examination and treating the de- 
f endant. 

The Court: The question of bias? 

Mr. Lichtenberg: How about introducing his records. 
He has testified from records. 

The Court: Let’s see the notation doctor. 

(The Doctor handed paper—which is Defendant’s Exhibit 
No. 22, to the Court for his examination.) 

Mr. Lichtenberg: And his records as to date. 

The Court: All right; you can put this in. 

Mr. Lichtenberg: You are determined to try to keep in¬ 
surance out of it? 

The Court: I am determined to keep it out, and you can 
get your exceptions—all the exceptions you want and there 
will not be any misunderstanding. You are questioning him, 
and I am so afraid you will not do it. 

Mr. Lichtenberg: All right, your Honor. I will not ask 
the question. 

• ••••••• 
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331 Cross-Examination 

By Mr. Lichtenberg: 

Q. Doctor, you testified a moment ago that the condition 
of Mr. Hauser’s ankle showed that there were abrasions 
of the leg and the ankle? A. Right. 

Q. Can you tell us either from your notes or from your 
independent recollection how deep was the laceration or 
abrasion? A. Well (hesitating)— 

Q. If you remember. A. It wasn’t I would say through 
the superficial skin—not deep enough to require a suture. 
In other words, we feel that if there is a laceration of the 
skin deep enough to cause separation of the edges, 

332 then that is deep enough to put a suture in to pull 
the edges together so it will heal. An abrasion may 

be anywhere from a scratch, just enough to take off the 
superficial layer of the skin, and even not cause any bleed¬ 
ing. That can be called an abrasion. Deeper than that will 
cause a slight oozing of the blood, bleeding, and then we 
would apply a suture. 

Q. Assuming that an automobile road over an ankle, the 
type of ankle that Mr. Hauser had, would you say that other 
injury could be caused to the soft tissues and perhaps the 
bone without fracturing or without actually showing any¬ 
thing other than what you say you saw that evening? A. It 
has been my experience that injury to any part of the body 
can be to many, many of the structures underlying the point 
of injury. About the ankle, however, you have the skin, 
which is the outmost covering, and under that you have your 
muscle structure and beneath that your tendons and then 
the bone structure, which makes up the ankle joint. You 
can receive an injury to the skin which can be either a bruise 
or a laceration, which is the visible evidence—you can look 
at that and see it. The only thing visible in Mr. Hauser’s 
case was the fact that he had a slight abrasion and some 
swelling of the ankle. 

Q. How high—A. It was localized. It was directly over 
the bone of the ankle—outer bone of the ankle. It 
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333 wasn’t a profuse swelling, not a large swelling, that 
extended up the leg like you get in a fracture. It was 

localized; just after you had received an injury to one par¬ 
ticular part of the leg, it would result in swelling under that 
impact. 

Q. Could there be injury to a muscle, Doctor, and still not 
show any outward symptoms other than you have described? 
A. The injury to the muscle would be either a contusion of 
the muscle or a spasm of the muscle; or a more serious in¬ 
jury, that is rupture or tearing of the tendons connected 
with the muscle. Many of these injuries are just a matter 
of degree. If you are dealing with a mild contusion of the 
muscle structure, something not very serious, it will clear 
up in 10 days or two weeks without any residual effects. 

Q. I don’t think your answer is responsive to my ques¬ 
tion. 

My question is, if there was an injury to the muscle caus¬ 
ing swelling, mild or serious in character, is it probable and 
possible that the external condition would be of no greater 
degree than Mr. Hauser’s ankle was on that occasion? A. 
In the first place, I think you must understand that the 
anatomy of the leg shows that the muscle structure extends 
from the knee down to about— 

334 Q. Doctor, your answer— A. (Interposing) The 
reason I am telling you that is because Mr. Hauser’s 

injury was directly over his ankle joint. There are no 
muscle structures over the ankle joint. 

Q. No muscles over the ankle joint? A. Right. 

Q. The only thing that was wrong was an abrasion and 
contusions at that point? A. Right. 

Q. Could you tell whether or not the bone was bruised 
from a superficial examination? A. No. 

• •••••*# 

337 Q. Doctor, when you are speaking of impairment 

of motion, do you mean to say there was no impair¬ 
ment at all in the extremities of Mr. Hauser? A. There was 
no impairment of motion. He could pass his ankle through 
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all the normal limitations of motion. When I asked 
338 him, naturally he didn’t do it because he said it hurt 
him when he tried to. 

*••*•••• 

340 Q. The abrasion you speak of on the ankle was very 
apparent, wasn’t it? A. Apparent enough to mention it. 

Q. The skin was broken, very red, and it looked as though 
It was injured in some respect? A. There was an abrasion 
there. 

Q. You do not recall the extent of that abrasion? A. It 
was small. 

#••*•••• 

341 Q. Did there come a time when Doctor Golden 
called you for your findings on the X-ray? A. Yes, 

he did. 

Q. You advised him there was no fracture? A. Yes, sir. 

#••*•••• 

345 Jack Locke, a witness produced on behalf of defen- 

346 dant, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Roberts: 

*•**•••• 

Q. What is your occupation? A. At the present time? 

Q. Yes. A. Salesman and station supervisor. 

Q. For whom? A. General Refining Company. 

Q. Do they control and operate the premises involved in 
this case, on H Street, Northwest? A. Right. 

Q. What business did you do in the last half of October, 
1938? A. Gasoline and motor oil. 

Q. Did you do any other business? A. None. None what¬ 
ever. 

Q. Did you repair cars? A. None whatsoever. 

Mr. Lichtenberg: I move that that be stricken. There 
has been no testimony here to that effect. 
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The Court: You mean was the Company doing repair 
work. 

347 Mr. Lichtenberg: There is no materiality. 

The Court: I overrule the objection. 

By Mr. Roberts: 

Q. Were any of your employees authorized to do any¬ 
thing else except sell gas and oil? 

Mr. Lichtenberg: Just a moment. That is a leading 
question, and I say he should be asked what his employees 
do or did. 

The Court: I suppose that is correct. 

*••••••«» 

348 Q. Do you know what your employees were in¬ 
structed to do with respect to their duties in this 

particular gasoline station? A. Their duties were to sell 
gas and motor oil. 

Q. And they had no other instructions with regard to any 
other duties? A. We did not repair any cars. 

#••••••• 

The Court: Were they given any instructions at all about 
any repair work to cars? 

The Witness: No; not at all. 

By Mr. Roberts: 

Q. With respect to repairs to cars? A. No. 

Q. Did you authorize the repairing of cars or anything 
else except the sale of gas and oil? 

349 Mr. Lichtenberg: That is improper and imma¬ 
terial—has he told— 

The Court (Interposing) The instructions he gives. What 
instructions? He says he gave none whatever about re¬ 
pairs of cars. That is a conclusion of law, what he author¬ 
ised. What instructions. He said he never said anything 
to them one way or the other as to repairs. 

Mr. Roberts: Exception. That is all right. 

I have no further questions. 
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Cross-Examination 

By Mr. Lichtenberg: 

351 James Douglas was recalled as a witness in his 
own behalf, and upon further examination, testified 

as follows: 

Re-re-direct examination. 

352 Re-cross-examination. 

By Mr. Lichtenberg: 

354 Did you drive Mr. Genua, the fellow who worked 
at the gasoline station, from Mr. Hauser’s house 

after he took Mr. Hauser’s cab back? 
«**#*•••*•• 
The Witness: No. 

By Mr. Lichtenberg: 

Q. Was he ever in your car that night or that early morn¬ 
ing—Genua? A. The next morning, I can’t say for sure. 
He wanted—some one wanted to take the car down to Mr. 
Hauser and I bring him back. 

Q. The next morning? A. The same morning, but what 
time it was— 

355 Q. You don’t recall what time? A. No. 

Q. Did you do it? A. No. 

Q. Do you remember doing it and at the time you did, did 
you offer him a drink of whiskey? 

Mr. Roberts: Your Honor, I submit that is absolutely 
improper— 

The Court: I sustain it. If you want to find out some¬ 
thing— 

• ••••••••• 
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357 Mr. Lichtenberg: I have some rebuttal testimony, 
your Honor please. 

I think it has been stipulated that these are the records 
of Casualty Hospital (indicating). There is one particular 
portion I would like to show your Honor and ask that that 
be permitted to be offered. 

(At this point the records referred to, marked Plain¬ 
tiff’s Exhibit Nos. 3 and 4, respectively, were handed to 
the Court for examination and returned to counsel.) 

Mr. Lichtenberg (Continuing) I offer these in evidence. 
These cannot be exhibited to you, but I will read certain in¬ 
formation. They are records of Eastern Dispensary and 
Casualty Hospital, Emergency Department, Nos. 38331 and 
38334, Charles V. Hauser, 500 3rd Street, N. W., dated Oc¬ 
tober 18, 1938. 1:35 and 2:15 p.m. It has it crossed out. I 
assume it is a.m. Below the name of Charles V. Hauser, 
“Brought in by James Douglas, 711 4th Street, N. W., 10- 
18-38, 2:15 a.m. Dr. Gitter; Age 43, Color, white, 

358 Sex male, Occupation cab driver. Diagnosis, Con¬ 
tusion left ankle. Treatment Dress and bandage; 

disposition of case “out”; Final disposition of case, “Re¬ 
turned” 2:05 a.m., Place of accident General Gas Station, 
North Capitol and First Street on H Street, N.W. Time 
2:05 a.m. 

History of accident, Patient was working on cab when 
injured by cab operated by James Douglas, 711 4th Street, 
N. W., owned by Arrow Cab Co. 

Now the next one was at 1:35 p.m. No. 38334, on the 18th 
the same man brought in by Casualty ambulance, Dr. Har¬ 
mon—Hurston. Nurse Tippens. 

The same information about age, and so forth. Diagno¬ 
sis, sprained and contusion of left ankle. Head trauma; 
treatment— 

Mr. Roberts (Taking record in question and reading to 
jury) After the word “trauma” there is a question mark 
in parenthesis. 

Mr. Lichtenberg (Continuing reading) Head trauma, 
question mark in parenthesis. 
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Treatment, examined ankle, strapped, advised X-ray. 
Primary disposition of case, out; final disposition of case, 
out. 

***••••*•• 

360 Rebuttal 

Whereupon Vido Genua, a witness called on behalf of 
plaintiff, in rebuttal, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct examination 

By Mr. Lichtenberg: 

Q. Will you please give your full name? A. Vido Genua. 
Q. I ask you, Sir, do you recall the occasion when Mr. 
Hauser, the gentleman who sits here (indicating), was in¬ 
jured in a gasoline station on H Street, N. W.? A. Yes; 
I do. 

Q. Did you see the accident? A. No, I didn’t. 

Q. By whom were you employed on that date? A. By the 
General Refining Company. 

Q. Is that the same gasoline station where Mr. Hayward 
was employed? A. Yes; it was. 

Q. Did you learn of the accident? A. Later I did; yes. 

Q. 'When you say “later,” can you tell whether you 
learned of it on the same day or subsequent? 

Mr. Roberts: I object—when he learned it. 

The Court: I suppose he is going to try to fix the 

361 date. 

Mr. Lichtenberg: He did not see the accident. 
That is my only purpose. 

By Mr. Lichtenberg: 

Q. What time of day did you learn of the accident? A. 
It wasn’t in the day; it was in the morning, about two 
o ’clock. 

Q. Can’t you give us any exact time? A. No. 
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Q. How did you happen to learn of it, without telling us 
who told you, and where were you when you learned of it? 
A. Where was I? 

Q. Yes. A. I was in the gas station. 

Q. What was the occasion of your coming there? A. I 
got off at 11 o’clock and— 

Q. (Interposing) Of the day of the accident? A. Yes. 

Q. Well, was that morning or evening? A. Night. 

Q. Night? A. And I waited for the boy from another gas 
station. He come and met me. We go down to the res¬ 
taurant to get something to eat; then we come back there 
and keep this other boy company during the night. 
*•**••••** 

362 Q. Did there come a time that day—early that 
morning, that you saw Mr. Douglas—James Douglas? 

A. Did I see him? Before? 

Q. After you got to the gas station, as you say, sometime 
around two a.m. in the morning. A. We seen a police scout 
car there, and then we went to find out what was the trouble. 
We were walking in. 

Q. Was Mr. Douglas there? A. He pulled in a little after 
the police got there. 

Q. Was ony one with him? A. Some girl was with 

363 him. 

Q. What happened after that, without telling us 
what was said—what did you do and what did Mr. Douglas 
do? A. What did I do? 

Q. Did you talk to Douglas and did Douglas talk to you 
on that occasion. 

The Court: Please tell me what you want to do. I think 
it is proper in impeaching testimony. It might have been 
offered in chief to show that the person was intoxicated. 
I am afraid it would be rather remote. 

Mr. Roberts: I take an exception. It is improper rebut¬ 
tal ; it is immaterial and irrelevant what they did two hours 
after the accident, and we are surprised by testimony com¬ 
ing in in rebuttal. 
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Mr. Lichtenberg: It is our purpose to impeach the testi¬ 
mony of the defendant Douglas. 

By Mr. Lichtenberg: 

Q. Did you drive Mr. Hauser’s cab back to his house on 
that morning? A. Yes, I did. 

Q. Who asked you to do that? A. Hayward asked me. 

Q. Was Douglas there when Hayward asked you to do 
that? A. Yes, he was. 

364 Q. Did you have any conversation at that time 
with Douglas? A. No; I did not. 

Q. Did he say anything in your presence? A. That I 
heard? 

Mr. Roberts: I object, Your Honor. It is improper ex¬ 
amination. 

The Court: You did not mention that when you were up 
here a moment ago. Tell him about it (to Mr. Lichten¬ 
berg) ; he may not object. 

(Counsel for plaintiff talked with counsel for defendant 
outside the hearing of the jurors.) 

Mr. Roberts: I do object. 

The Court: I overrule the objection. 

By Mr. Lichtenberg: 

Q. Answer that question whether or not Mr. Douglas said 
anything in your presence on that occasion. A. Hayward 
asked me if I would— 

Mr. Roberts: I object. 

By Mr. Lichtenberg: 

Q. (Continuing) Without telling us what Mr. Hayward 
said, can you tell us what Mr. Douglas said? 

Mr. Roberts: I object again. It is an incomplete conver¬ 
sation. It is immaterial—hearsay. 

365 The Court: What Mr. Hayward said in the pres¬ 
ence of Mr. Douglas or did Mr. Genua— 
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By Mr. Lichtenberg: 

Q. (Interposing) Where was Mr. Douglas when Mr. 
Hayward said those things to you? A. Sitting in the cab. 

Q. Where were you? A. Alongside him. 

Mr. Roberts: It is precisely the same situation as when 
the janitor Seegers was on the stand and overheard a con¬ 
versation. Your Honor ruled he could not testify. 

The Court: I don’t know precisely what you are talk¬ 
ing about. I am going to rule on one at a time. I overrule 
the objection. I think it is admissible. 

By Mr. Lichtenberg: 

Q. Tell us what conversation took place between you, 
Hayward and Douglas. 

Mr. Roberts: If your Honor, please; I object again. 
There is no showing, no foundation of any conversation be¬ 
tween Mr. Hayward, Mr. Douglas and the witness. 

The Court: I overrule the objection. 

The Witness: Hayward asked me if I would take Mr. 
Hauser’s cab back to him because Douglas had told Hay¬ 
ward that Hauser left word with him for some one 
366 to bring his cab back to his house for him. Hayward 
asked if I would. I said I would if Mr. Douglas would 
bring me back. Mr. Douglas said “I haven’t go time”. So 
I said, “lam not going to take it then”. He told me where 
he lived, at Third and E, and he said he could park his cab 
and bring me back. 

By Mr. Lichtenberg: 

Q. As a result of that conversation, did you drive Mr. 
Hauser’s cab back to his house? A. Yes. 

Q. You had known him how long? A. Only knew him 
from coming in the station quite a few times. 

Q. "Was Mr. Douglas—had he been dealing in the station ? 
A. Yes. 

Q. Did Mr. Douglas follow you while you were driving 
Mr. Hauser’s cab back to his house? A. He did. 
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Q. Did you park Mr. Hauser’s car? A. I did, at 4th and 
D. It was the only space I could find. 

Q. After you found a parking space and parked his car, 
what did you do? A. I got out and Mr. Douglas took me 

in his cab to 3rd and D; I got out of his cab and he 

367 waited for me until I could take the keys to Mr. 

Hauser and told him where the cab was parked. 

Q. What part of the cab—Mr. Douglas’ cab—were you 
sitting in when you were driven from 4th and D? A. In 
the back. 

Q. WIio sat in the front? A. Mr. Douglas and some lady. 

Q. Did you observe anything unusual in the cab at that 
time? A. No, not at that time. 

Mr. Roberts: I object. 

The Court: He said he did not observe anything un¬ 
usual. 

By Mr. Lichtenberg: 

Q. He said not at that time. Without telling us what you 
observed, when was it you first observed anything unusual? 

Mr. Roberts: I object. 

By Mr. Lichtenberg: 

Q. Did you observe anything unusual between the time 
you got into Mr. Douglas ’ cab and the time you got back to 
the gasoline station ? A. I don’t understand what you mean 
by unusual. 

Q. I will ask you direct—was there any odor of al- 

368 cohol in that cab? 

Mr. Roberts: I object—it is obviously leading. 

The Court: I overrule the objection. 

By Mr. Lichtenberg: 

Q. What else did Mr. Douglas do or say to you while you 
were in the cab? A. He was arguing with this girl here; 
she was using foul language. 

The Court: Don’t tell us that. What did he say to you. 

The Witness: What did he say to me ? 
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The Court: Yes. 

The Witness: He was arguing with this girl. 

Mr. Roberts: I object. 

The Court: What did he say to you. 

The Witness: Said to me? 

The Court: Did he say anything to you? 

The Witness: He said, “I can’t understand how I hit 
that man.” 

By Mr. Lichtenberg: 

Q. What else did he say? A. Then he pulled out a bottle 
and offered this girl a drink. She used a bad word. Must I 
say it? 

Mr. Roberts: I rule that that answer be stricken. 

The Court: I overrule the objection. 

369 By Mr. Lichtenberg: 

Q. All right. And after she said this bad word, what 
happened? A. She didn’t accept a drink and he took one, 
and then he sad, “How about you kid.” I said “No.” 

Q. Have you ever seen Mr. Douglas in the office of the 
gasoline station drinking any liquor. 

Mr. Roberts: Objection. 

The Court: I sustain the objection. 

By Mr. Lichtenberg: 

Q. This is rebuttal testimony. Do you remember a week 
or so go that you were here in this court house—do you 
remember that—before this case started? 

The Court: What is the purpose of this? 

Mr. Lichtenberg: Mr. Douglas testified in response to 
my cross-examination that he did not speak to Genua or 
ask him last week who served him the gas. I am attempt¬ 
ing to rebut that statement. 

The Court: What do you expect to prove? 

Mr. Lichtenberg: I expect to prove that Mr. Douglas 
called Mr. Genua here in the hall or corridor when we were 
before Justice Pine last week, and asked him “Who sold 
me the gas that night?’ and this boy told him who did. 
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Mr. Roberts: You will have to go into the whole 

370 contempt proceedings before Judge Pine. 

Mr. Lichtenberg: I am perfectly willing. 

The Court: I don’t want to do that. I sustain the ob¬ 
jection. 

Mr. Lichtenberg: As to the rebuttal; I would like to ask 
him a specific question. As to whether or not Douglas 
asked him, about a week or 10 days ago, who sold him, 
Douglas, the gas. 

The Court: Why isn’t that impeachment. 

Mr. Roberts: Two years after the accident, your Honor. 
The Court: He said he did not ask him that question. 
Mr. Roberts: It is immaterial. 

The Court: Why is it immaterial. 

Mr. Roberts: It has nothing to do with the accident— 
with anything on direct testimony. 

The Court: Who sold him the gas? 

Mr. Roberts: Yes. 

Mr. Lichtenberg: He said he did not. 

The Court: I think he may ask that question. 

Mr. Roberts: I object to that question. 

By Mr. Lichtenberg: 

Q. Don’t you remember, about 10 days ago, when you 
were here the first day this case was called before Mr. 
Justice Pine, did or did not Mr. Douglas call to you and ask 
you, “Who sold me the gas that night when the acci- 

371 dent happened?” 

Mr. Roberts: I object; it is irrelevant and imma¬ 
terial. 

The Court: Overruled. 

**•**•#••• 

The Witness: Yes, he did. 

Mr. Lichtenberg: That is all, your Honor. 
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C ross-examination 
By Mr. Roberts: 

Q. When were you first interrogated about this case! A. 

What do you mean, interrogated! 

Q. When did anybody first start asking you questions 
about this case! A. Ask me questions. 

Q. Yes. When did you first discuss it with anybody! A. 
At the time I was subpoenaed to the court here. Right 
prior—Mr. Lichtenberg or that man who sits right 

372 behind him (witness pointing to Mr. Leary), said 
“Mr. Lichtenberg would like to speak to you.” 

Q. Was that the first you ever spoke to anybody concern¬ 
ing this accident! A. Yes, it is. 

Q. And during all the time, from the time you were sub¬ 
poenaed, in the court room here, all that time you never 
talked said a word about it to anybody! A. No. 

Q. You never said a word about it! A. No. 

Q. Never talked to any of the other gas station atten¬ 
dants about it, around the gas station! A. I don’t remem¬ 
ber. 

Q. What do you call Mr. Hauser, by the way! A. What 
do you mean! 

Q. How do you refer to him! A. As Charlie. 

Q. Didn’t you ever talk to Charlie about the accident! A. 
He came around to my house and said he would like me to 
come to Court. He had been coming around to my house 
quite a few times. I did not want to come to court but he 
caught me one night right after I came home from work, 
about six o’clock. 

373 Q. When was that. A. I don’t remember what day. 
Q. How long ago was it! A. Three weeks ago or 

so. 

Q. And that was the first time you talked to Mr. Hauser 
about it! A. He had been coming around to my house. 

Q. And at that time or those times you never made any 
inquiry of him or anybody concerning this case! A. No, I 
haven’t. 
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Q. On the night of this particular accident, what time did 
you get off duty? A. 11 o’clock. 

Q. Sharp? A. Sharp? No, I would not say I got off at 
11 o’clock. My time was through at 11 o’clock, but I 
checked out at 11 o’clock; then I could stay and make my re¬ 
ports out. 

Q. How long did you stay there that night making out 
your reports? A. 45 minutes. 

Q. Who was there during that time? A. Mr. Hayward; 
also Mr. Hauser. 

Q. So from 11 o’clock, Mr. Hayward and Mr. Hauser 
were there. A. Mr. Hauser had come in about 10 

374 o’clock—10 to 11.—He asked if he could fix his cab 
there. I said, “I don’t think you have time to fix it 

on my shift, but— 

Q. (Interposing) You did not give him permission to 
do it at that time? A. No; I didn’t. 

• •••#•#*•• 

Q. Was it about 11 o’clock or 11 o’clock, you say? A. 
Yes. 

Q. Was he there when you left the station? A. Yes, sir. 

• •••#•#•*• 

375 Q. Now', did you hear Mr. Hayw'ard give Mr. Hau¬ 
ser permission to repair his car on the lot? A. Yes, 

I did. 

Q. Where were you standing—in the inside? A. In the 
office. 

376 Q. Now, at the time you left the lot, had Hauser 
placed his car on the lift and was he working on it? 

A. Mr. Hauser didn’t place his car on the lift; Hayward 
placed it on the lift for him. 

Q. Did you see that? A. Yes, I did. 

Q. How' long before you left? A. He had the car on the 
lift and they were wmrking on there wffien I left. 

Q. Did you do any wrork on the car? A. No, not a drop. 
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Q. Were you alone? A. No, a fellow that came from 
another station came down, and w r e would go down to the 
restaurant to get something to eat. 

Q. What is his name? A. McClair—Burt McClair. 

*•*#•****# 

377 Q. And he would come down there to the lot to get 
you? A. He lived right across the street from the 

station and I lived right around the corner. 

• •••••*•*# 

Q. Where did you and Mr. McClair go? A. Up to a lunch¬ 
room. 

• #••••#* 

Q. You went up there as soon as you got off from w r ork? 
A. As soon as I checked out. 

• ••••«#*•* 

378 Q. You didn’t get anything to drink there? A. No. 
Q. Get any beer? A. No. 

Q. On this particular occasion did you get any beer? A. 
No. 

Q. Did your friend? A. No. 

Q. Both of you just ate? A. Yes. 

Q. You said you remained 45 minutes after you checked 
out at 11 o’clock; that would make it a quarter to 

379 12:00? A. Yes. 

• •#•••**** 

Q. You say that when you got back to the gasoline station 
the police were already there, and that that was around 2:00 
O’clock, but you don’t remember what time that vras; you 
had lost track of time? A. W'hat do you mean, lost track of 
time. 

Q. You did not know how much time between the time you 
left; you did not fix the time? A. No, I don’t remember. 
Never paid no attention to it. 
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Q. This was the time you heard the conversation when 
Mr. Douglas talked to Mr. Hayward and yourself? A. After 
the scout car had left. 

Q. And immediately after that conversation, you say you 
drove Mr. Hauser’s car out to his house? A. I didn’t say 
“immediately.” I don’t remember. 

Q. How long? A. Maybe a few minutes. 

#**••*#**• 

380 Q. When did you remember that Mr. Douglas had 
offered you a drink of whiskey? A. When did I re¬ 
member? 

Q. When did you first remember that in connection with 
this case? A. Ever since the night. 

Q. Would you say that Mr. Douglas was intoxicated at 
the time he drove you back? A. That I would not know. I 
did not see him walking at all. 

Q. Was your friend, McClair, with you? A. He was. 

Q. He was? A. Yes. 

Q. He had gone out with you to take Hauser’s car back? 
A. Yes. 

Q. Did he take a drink? A. No. 

Q. Both of you just rejected it; right? A. Right. 

Q. Mr. Douglas had a bottle; did you see it? A. I didn’t 
see any bottle. He offered me a drink. 

Q. He said, would you have a drink, but didn’t have a 
present ? A. He took a drink. 

382 Q. You saw him take a drink? A. I seen his head 
go back. 

Q. When his head went back you thought you remembered 
he took a drink—you remember all those details? A. All 
of them? Do I remember all the details. 

Q. When he offered you a drink, did he just stare straight 
ahead, and say what? A. He looked around and said, “Kid, 
how about you?” 

Q..Was there any time lost after you drove out there; 
did you go straight out there and come straight back? A. 
Yes. 
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Q. And when you got back to the station you got out of 
the cab and he drove off ? A. Yes. 

• #•••#•##* 

384 Q. You have previously testified in response to 
counsel’s question, that Mr. Douglas is supposed to 

have asked you— 

Mr. Lichtenberg: Your Honor, please. May we ap¬ 
proach the bench? 

The Court: Yes. 

(At this point counsel approached the bench and con¬ 
ferred with the court outside the hearing of the jury, as 
follows: 

Mr. Lichtenberg: Your Honor, I don’t think he should 
go into the contempt proceeding. I don’t have a copy of it. 

The Court: I think it is up to him to verify what he is 
going to bring out. 

Mr. Roberts: Do you want to look at this particular 
thing. (Handing transcript to the Court.) 

Mr. Roberts (Continuing) He admitted in that proceed¬ 
ing that he did talk with Hayward about the case. 

The Court: Do you insist upon calling up the con- 

385 tempt proceeding. You may ask him if he didn’t 
testify in the proceeding and why. 

• ••••••••• 

Cross-Examination (Continued) 

By Mr. Roberts: 

Q. You did testify concerning this conversation with Mr. 
Douglas in this court house several days ago? A. Testify? 
Q. Yes. A. Yes, sir. 

Q. You stated that Mr. Douglas had asked you a ques¬ 
tion. A. He asked me a question? 

Q. Now what did you say concerning Mr. Douglas’ call¬ 
ing to you or going to you on that occasion? 

The Court: On which occasion ? 


160 


Bv Mr. Roberts: 

Q. The previous time here you told the story about Mr. 
Douglas approaching you and asking you a question? A. 
About gas in his car? 

#*##•**• 

386 Q. What did you testify in the previous case that 
Mr. Douglas asked you? A. Yes. I stated he said, 

did I know about putting gas in his cab and I said Hay¬ 
ward. 

Q. Did you say anything then about Mr. Douglas’ having 
called you over to ask you that question? A. To who? 

Q. To the Court. A. In court I told them. 

Q. You stated that you had not talked to anybody con¬ 
cerning this accident except as you have now qualified that 
statement; is that correct? A. That didn’t have nothing to 
do with the accident. 

*•••#•*••• 

387 Q. You talked to Mr. Douglas over there on that 
occasion in the court room? A. I didn’t talk to him. 

Q. Didn’t you testify in the previous trial of this case 
that in the hall you discussed this case and you and Mr. 
Hayward— 

The Witness: I did not talk to any one about it; any 
time between the accident and— 

By Mr. Roberts: 

Q. Right up until now? 

Q. After the case had commenced? A. Right. 

Q. When you said a moment ago, you meant prior to the 
time the case commenced? A. Yes; that is what I meant. 
Q. Between the day of the accident and the time 

388 you talked in the hall, in the court house, you did not 
talk to him, at any other time or on any other occa¬ 
sion? A. When we were in Mr. Lichtenberg’s office. 
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Q. In Mr. Lichtenberg’s office before the case commenced? 
A. Yes. 

Q. And you discussed how the accident occurred? A. No. 
Didn’t know anything about the accident. 

Q. You didn’t talk to anybody? A. He just asked me 
what I knew about the accident. I told him I took Mr. 
Hauser’s cab back home. 

Q. That was absolutely all that was said? A. He asked 
Mr. Hayward some different things about the gas station 
and Mr. Hayward answered and I sat right there. 

*•••*###** 

390 Mr. Roberts: I renew my motion with respect to 
Mr. Genua’s testimony, as previously stated, on the 

grounds that it is improperly presented in rebuttal. 

• •••#•#*•# 

After Recess 

(Mr. Roberts renewed his motion for a directed verdict 
on grounds previously stated and the added ground of con¬ 
tributory negligence on the part of plaintiff, and made an 
argument before the Court on the law. The Court denied 
the motion and gave defendant an exception, and stated that 
Mr. Roberts had the right to renew the motion if the verdict 
was unsatisfactory.) 

391 Charge to Jury 

• #*•••••*• 

The plaintiff says the defendant is guilty of negligence. 
The burden of proof is upon plaintiff to prove what he al¬ 
leges. If you think that the charge of the plaintiff that the 
defendant Douglas—there are two defendants here, but I 
understand that the Cab Company is to stand or fall by what 
Mr. Douglas did—if you think the defendant Douglas was 
negligent—that is the real question for you to con- 

392 consider: First, was Mr. Douglas negligent. Of 
course if you find that he was not negligent, that is 

the end. 

• ••••••••• 
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Xow, as to negligence, that term has been explained to 
you many times. It means the weight of the evidence, the 
greater degree of ihe evidence, so that if you find by a fair 
preponderance of the evidence that Mr. Douglas was negli¬ 
gent you should find for the plaintiff on that point. 
********** 

When you come to the consideration of the plaintiff’s neg¬ 
ligence, the same rule applies. The defendant says the 
plaintiff was negligent. The burden of proof is upon the 
defendant to establish by a fair preponderance of the 
393 evidence that the plaintiff was negligent. 
********** 

So, taking all the witnesses you have heard, does the pre¬ 
ponderance of the evidence show that there was negligence 
on the part of the defendant: or we have the question of 
contributory negligence. 

**»»*#*•** 

395 The charge here is, taking up plaintiff’s side of the 
case: did the defendant Douglas, negligently and 

without keeping a proper lookout, drive his taxicab negli¬ 
gently. Mr. Douglas denies that and says that he used rea¬ 
sonable care, and that the accident was entirely due to 
plaintiff’s fault: that he, the plaintiff, carelessly put himself 
in a place where he couldn’t be observed and was struck be¬ 
cause of his own fault. 

####*#****: 

396 So that if you find that Mi’. Douglas was negligent 
and his negligence was the proximate cause of the 

accident, you can then find for plaintiff, unless he, himself, 
was guilty of negligence. Did lie exercise that degree of 
care which an ordinarily prudent person would reasonably 
exercise. 

The Court instructs the jury that the driver of a car is 
required to use ordinary care to prevent injuries to others. 
Xow, ordinary care means that degree of care which every 
prudent person would exercise under the same or similar 


circumstances. If, in the operation of the car, the driver of 
the Arrow cab failed to use that degree of care which every 
prudent person would use in the operation of such car under 
like or similar circumstances, that would he an act of negli¬ 
gence and if such negligence was the proximate cause of the 
injury to plaintiff without any negligence on the part of 
plaintiff which contributed to the injury, then the verdict 
should be for plaintiff. 

• »«***#**>* 


397 The plaintiff puts himself rather near the lift, 
which he said was up in the air; and he says he was 

kneeling down and pointing directly at the cars as they 
came in, and he says that he saw this car, and the light was 
on him, and he was making a noise. 

That is where he puts himself; and you are not bound to 
believe his testimony. You are not bound to believe the tes- 
timonv of anv one. But that is his contention,—that he was 
in a position where he could have been seen. He contends 
that the defendant did not see him, or if he did see him, he 
deliberately ran over him and struck him. 
*#***##*#■•» 

398 Does a fair preponderance of the evidence show 
that Mr. Douglas was negligent. If it does not, if it 

was equally balanced, or if it shows that he was not negli¬ 
gent, then that is the end of the case. 
**##*#*##* 


400 But when you get through, the rule is, the test is, 
was it reasonable care. So it is for you to say 
whether the defendant was negligent or whether the plain¬ 
tiff’ was negligent, and if their negligence was the proximate 


cause. 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

April Term, 1941 
No. 8012 

RADIO CAB, INC., A corporation, and JAMES 
DOUGLAS, Appellants , 

v. 

CHARLES V. HOUSER, Appellee. 

BRIEF FOR APPELLEE. 

COUNTER STATEMENT OF THE CASE. 

Appellee takes issue with appellants’ statement of the 
case in the following instances: 

First, appellant suggests that the plaintiff below was de¬ 
nied permission to use the garage to repair the muffler on 
his taxicab. (Appellant’s Brief 2.) The transcript of the 
testimony on the contrary, indicates that he was given per¬ 
mission to use the garage, that he had purchased gasoline 
just prior to beginning to work on the muffler and that he 
had been assisted by the agent of the garage owner through¬ 
out the process. (Appellant’s App. 27, 28, 53, 79, 85; Ap¬ 
pellee’s App. 1, 4.) 
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Second, appellant does not disclose an accurate picture 
of the lights and the noise in the garage during the period 
when the accident occurred. The testimony indicates that 
the lights of the garage were focused upon the plaintiff 
below, that the headlights of the defendant’s taxicab were 
beaming directly upon plaintiff and that plaintiff and the 
garage attendant were hammering on the tin muffler. (Ap¬ 
pellant’s App. 58, 80, 81, 53, 87, 88, 29, 33; Appellee’s App. 
1, 2, 4-8.) 

Third, appellant does not indicate (and the transcript 
does) that there was substantial evidence to the effect that 
numerous automobiles had entered the garage prior to the 
accident and while plaintiff was working on the muffler and 
that they had all followed the regular course of exit there¬ 
from without contact with the plaintiff below. (Appellant’s 
App. 80, 54, 84, 76.) 

Fourth, the evidence with respect to the exact location 
of the automobiles and the various facilities of the garage 
is conflicting, but the attention of the Court is directed to 
the transcript which clearly indicates that a chart of the 
plan of the garage was placed in evidence by appellant and 
that all of the locations and distances were pointed out to 
the jury and the Court by each witness. (Appellee’s App. 
2-8; Appellant’s App. 54.) 

Fifth, appellant suggests that one Bert McClear made 
certain statements in this cause; however, the said McClear 
was not a witness in this case, and the purported affidavit 
proffered by appellant was never signed by McClear. Ap¬ 
pellant has placed this so-called affidavit in his appendix 
(Appellant’s App. 18 et seq.) but it should be noted that 
that affidavit was not signed. 

Sixth, the transcript of testimony indicates that the issue 
of drinking of liquor was interjected early in the trial of 
this cause when it was revealed that defendant below had 
worked in a beer tavern, and spent the evening in question 
there and that immediately thereafter he had driven to 
the garage in question. (Appellant’s App. 157; Appellee’s 
App. 7.) 
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Seventh, appellant’s objections to the Court’s refusal to 
charge the jury in accordance with specific instructions pre¬ 
pared by appellant do not disclose that the items requested 
were covered by the Court’s charge. (Appellee’s App. 13- 
17.) 

SUMMARY OF ARGUMENT. 

The appellee contends that he was an invitee on the prem¬ 
ises involved herein and that as such the duty owed him 
by the appellant was that of ordinary care. The testimony 
in the lower Court reveals substantial evidence that ap¬ 
pellee was an invitee; that appellant was negligent in the 
operation of his taxicab in that he failed to exercise ordi¬ 
nary care; and, that such negligence was the proximate 
cause of the injury sustained by the appellee. Moreover, 
the evidence does not disclose contributory negligence on 
the part of the appellee sufficient to warrant a finding by 
the Court that appellee was negligent as a matter of law. 

The appellee contends that even if it be assumed that 
he was a licensee on the premises involved herein, the duty 
owed him by the appellant was to refrain from acts of 
active negligence. The testimony in the lower Court re¬ 
veals substantial evidence that the appellant committed 
acts of active negligence when he drove his automobile 
against the person of the appellee; that such acts of neg¬ 
ligence were the proximate cause of the injury sustained 
by the appellee. 

It is appellee’s contention that the references to the use 
of liquor by the appellant was proper evidence; that it 
was not prejudicial to the defendant below; and that the 
trial justice was in the best position to judge whether the 
references referred to were prejudicial. 

The proffered “new evidence” did not meet the tests 
set dowm by the Courts to warrant a new trial, in that there 
was no showing that it was available to the appellant if the 
new trial was granted, nor was there a showing that it 
was material or sufficient to warrant a different decision 
if a new trial had been granted. 
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The evidence of injury to the appellee was substantial 
as was the evidence of loss of earnings. Hence, the ver¬ 
dict was not excessive. 

The charge to the jury stated the correct theory of law 
in that the appellant was charged with the duty of reason¬ 
able care. The charge with respect to contributory negli¬ 
gence w T as adequate; and, the Court’s refusal to accept 
appellant’s instructions vras proper in that the standard 
of care proposed therein w-as incorrect. 

ARGUMENT. 

1. Appellee was an invitee on the premises herein in¬ 
volved. 

2. Duty owed an invitee by another invitee is that of 
ordinary care. 

3. Substantial evidence that appellant failed to exercise 
ordinary care and that such negligence was proximate 
cause of appellee’s injury. 

4. Assuming that appellee was a licensee, duty owed him 
was to refrain from active negligence. 

5. Substantial evidence that appellant committed acts of 
active negligence which were proximate cause of appellee’s 
injury. 

6. No contributory negligence as a matter of law. 

7. No error committed by Court: 

A. Evidence of use of liquor; 

B. Refusal to grant new trial for newly discovered 
evidence; 

C. Refusal to give instructions prepared by appellant; 

D. Refusal to grant new trial because verdict exces¬ 
sive. 
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1. Appellee was an invitee on the premises involved 
herein. 

The question here is whether one who is a regular cus¬ 
tomer of a service station and who comes upon the premises 
thereof to purchase gasoline and to use the equipment of 
the station with the consent and assistance of the owner 
is an invitee on the premises. 

The legal test of the relationship is: (1) Invitation, ex¬ 
press or implied to enter; and, (2) common interest or 
mutual advantage to the parties. 

Branan v. Wimsatt, 54 App. D. C. 374, 298 Fed. 833. 

Kruse v. Houston, Tex. Civ. App. 253 S. W. 623. 

Pettyjohn v. Basham, 126 Va. 72, 100 S. E. 813. 

There was substantial evidence presented to indicate that 
the appellee was on the premises at the express invitation 
and consent of the owner; that the appellee was a regular 
customer of the service station for many years; that he 
purchased gas and oil at the station several times a day; 
that in fact, there was testimony presented from which the 
court and jury might well conclude that appellee had pur¬ 
chased gasoline at the station just before his taxicab was 
placed upon the lift; that the lift was in good working or¬ 
der ; and that it was used for the purpose of raising auto¬ 
mobiles so that they could be worked upon. (Appellant’s 
App. 27, 28, 79, 85; Appellee’s App. 4,13.) 

There is no question but that the invitation to come upon 
the premises of the owner and “to use something thereon” 
was given to the appellee in this case by the owner. This 
is not a case of implied invitation; it is one of express invi¬ 
tation extended to a customer of the garage. And the use 
of repair equipment maintained in good working order by 
the garage is clearly within the scope of the invitation ex¬ 
tended to the plaintiff in this case. In fact, the owner’s 
agent, the person in charge of the garage, placed the taxi- 
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cab of the appellee upon the lift and assisted plaintiff in his 
work. (Appellee’s App. 1; Appellant’s App. 85.) 

It is suggested by appellant that sufficient benefit to the 
garage owner was not established in this case to complete 
the requirements of the term “invitee.” The service ren¬ 
dered to an established customer as well as to prospective 
customers creates “goodwill”. Such “goodwill” is a def¬ 
inite asset of any business and is of great importance in 
general business practice. There is no doubt but that the 
service in this case was accorded the appellee to maintain 
his goodwill and his business relationship with the garage 
owner. (Appellee’s App. 13.) 

Thus, the Courts have held that a person who uses a tele¬ 
phone in a place of business with the permission of the 
owner, is an invitee and that the invitation, coupled with 
the advantage to the owner of having the person in his 
place of business, creates the relationship of inviter and 
invitee. 

Randolph v. Great ASP Tea Co., 2 F. S. 462, aff’d. 
64 F. (2d) 247 (CCA (Pa) (1933). 

Ward v. Avery, 113 Conn. 394,155 Atl. 502 (1931). 

Dowling v. McLean Drug Co., 248 Ill. App. 270 
(1929). 

The same relationship has been found in cases wherein 
the use of washrooms and toilets has been extended to per¬ 
sons coming upon business premises. 

Hudson et al. v. Church, etc., 250 N. Y. 513,166 N. E. 
306; 

McClusky v. Duncan, 216 Ala. 388, 113 So. 250; 

Scott v. Klines, Inc., — Mo. App. — 284 S. W. 831. 

Thus, it appears that if the appellee had been injured 
while on the premises of the owner for the purpose of using 
a telephone or a washroom, he w’ould be an invitee. Using 
a repair or service apparatus, which is a definite part of 
the equipment of the garage, certainly brings the appellee 
with the inviter-invitee relationship. 
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Appellant has cited a large number of cases wherein the 
definition of the term “invitee” is given. Yet, nowhere 
does he present cases wherein the Court passed upon the 
question involved here. It should be noted, moreover, that 
in the cases cited, the Court was concerned with whether an 
implied invitation was established. He does not deny that 
there was an express invitation in this case. It is, of course, 
obvious that the Courts will require more positive evidence 
of mutual benefit where an invitation must be established 
from the surrounding circumstances and where no express 
invitation has been given. 

The appellant cites the case of Kruse v. Houston, (Tex. 
Civ. Appeal, 253 S. W. 623) and quotes therefrom the test 
to be applied in determining whether a person is a licensee 
or an invitee. In that case, the plaintiff had purchased 
some cotton at a certain price to be determined by the 
weight of the cotton involved. He went upon the premises 
of a third party to weigh the cotton and while there he fell 
through the planking and was injured. He had not asked 
permission to use the scale and none was given him, and 
when he sued the owner of the scale the Court held that 
“* * * no invitation can he implied * * V’ (Emphasis 
mine.) 

The appellant also cites the case of Braman v. Wimsatt, 
(54 D. C. App. 374, 298 Fed. 833); yet, in that case, too, 
the question was whether an invitation could be implied 
from the fact that children, who have no business to trans¬ 
act in a lumber yard, frequently entered and frequently 
used the yard. The Court found no such implied invitation. 

2. Duty of one invitee to another is that of ordinary care. 

Appellant admits that the above is a correct statement 
of the law, but denies that appellee was an invitee. Ac¬ 
cordingly, if it be determined by this Court that appellee 
was an invitee, appellant concedes that the proper test was 
submitted to the jury. 
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3. Substantial evidence was produced to indicate that 
appellant failed to exercise ordinary care and that such 
negligence was the proximate cause of appellee’s injury. 

Evidence was introduced which indicated that the appel¬ 
lee was working on the muffler of his automobile. That the 
muffler and the automobile were at one side of the garage 
and away from the regular drive used by vehicles leaving 
the service station. That both the garage attendant and 
the appellee were hammering on the muffler at the time ap¬ 
pellant drove into the station. That the station was well 
lighted and that appellee was in full view of all who entered 
the station. That appellant drove in for gasoline while 
the hammering continued. That after being served, appel¬ 
lant drove into appellee instead of following the regular 
driveway out of the station. That appellant did not see 
appellee until after he had driven over him although he 
was in full view hammering on a tin muffler, and was mak¬ 
ing a great deal of noise at the time. (Appellee’s App. 4-8: 
Appellant’s App. 66, 92, 32, 33, 80, 55, 81, 29, 53, 112, 116, 
54, 56.) 

4. Assuming that appellee was a licensee, the duty owed 
him was to refrain from active negligence. 

If the appellee be considered a licensee, the appellant 
owed him the duty to refrain from ordinary negligence. 
The appellant takes the position that by virtue of 
the fact that he went upon the premises of the owner 
of the garage to purchase gas, he was not required to exer¬ 
cise ordinary care with regard to other persons w’ho had a 
right to be on the same premises. The appellant contends 
that the only duty the owner of premises owes to a licensee 
is the duty to refrain from “wilful or wanton or reckless 
conduct” and “one other than the owner of premises has 
a right to the benefit of the rule.” In support of this posi¬ 
tion, the appellant states that New York, Massachusetts, 
Kentucky, California, Kansas, Virginia, and Washington 
follow the rule which transfers the liability of the owner 
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of premises to an invitee thereon. The appellant does not 
cite federal cases on this point nor does he contend that the 
rule has been adopted in this jurisdiction. It thus became 
incumbent upon him to establish the justice and legal basis 
of the rule in order to justify its adoption in this jurisdic¬ 
tion. No attempt has been made by the appellant to justify 
this rule. On the other hand, justice and equity would 
tend to favor the rejection of such a rule. However, before 
discussing the equity and justice of such a rule, it might 
be well to examine the so-called “rule of law” and see 
whether the cases cited by appellee do in fact hold that an 
invitee on the premises of a third party owes only the duty 
to refrain from wilful and wanton negligence toward a 
licensee on the same premises. 

The appellant begins his argument by citing the recent 
New York decision, Ireland v. Complete Machinery and 
Equipment Company, 21 N. Y. S. (2) 430, decided May 2, 
1941. In the Ireland case, the plaintiff was a bare licensee 
or a trespasser who was injured when he placed his hand 
on a primer pump installed by defendant independent con¬ 
tractor on the land of the owner. In the words of the Court, 
“the question is whether the defendant was subject to the 
same rule of liability which defines the owner’s duty to 
licensees, namely, to refrain from active negligence.” The 
Court then held that the invitee should not be required to 
assume any greater burden of care to prevent injury to a 
licensee than that borne by the owner where the duty is to 
refrain from active negligence, and that here there had been 
no active negligence. 

If the test set forth in the Ireland case be applied to this 
case, there is no question but that the appellant Douglas 
was guilty of active negligence and that the appellee Houser 
was “on the premises at the express invitation of the 
owner,” and that, hence, the appellant would be liable for 
injuries suffered by the appellee. 

An examination of the Louisville Trust Co. case, (209 
Kv. 829, 273 S. W. 549) also cited by the appellant, again 
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reveals that no licensee was involved. In that case, the 
defendant’s agent, while driving a truck to load goods on 
a train, injured the plaintiff’s intestate who was skating 
on the railroad platform. The Court found that “every 
time the deceased and his companion appeared upon the 
platform to skate thereon, some employee of the company 
would “run” them away and firmly admonish them to de¬ 
sist in such use and not to return.” (p. 831.) It is inter¬ 
esting to note that the plaintiff’s theory in that case was 
that the railroad company was negligent in that it main¬ 
tained an attractive nuisance and that the liability of the 
owner was transferred to the invitee. In response to this, 
the Court said: 

“The theory is rather far-fetched and necessarily 
proceeds upon the idea that the patrons of the depot, 
as well as the owner, occupied the same relationship 
toward decedent * * *. We, however, do not agree 
wdth any such theory. ” (p. 830.) 

From the above decision, counsel for the appellant con¬ 
cludes that the Court “held that an invitee of the owner 
of the premises owed no greater duty to a licensee than did 
the owner. ’ ’ Since no licensee was involved in the case, the 
authority for such a conclusion must, of course, be doubted. 

The next case cited by the appellant is the Hamakawa 
case (4 Cal. (2d) 499, 50 P. (2d) 803). Here, the plaintiff 
came upon a pier and walked past the warehouse of the de¬ 
fendant. The defendant was loading cargo and a bale of 
paper fell upon and injured the plaintiff. 

“The facts in the present case,” said the Court, “do 
not admit of any different conclusion than that the 
plaintiff was a trespasser upon the portion of the prem¬ 
ises occupied by the defendant, and upon which he was 
at the time the injury occurred * # (p. 805.) 

Thus, it appears that counsel for appellant Douglas urges 
upon the Court as authority for the rule of non-liability, a 
case in which no licensee is involved. 
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As a matter of fact, the California Court in the above 
case accepted the rule that only the owner of the property 
may invoke the rule limiting liability: 

‘ ‘ The plaintiff urges that only the owner of the prop¬ 
erty may invoke the rule limiting liability as to tres¬ 
pass * * *. The principal * # * is well supported by 
authority but it is not applicable to the facts presented 
here * * \ The invocation of the rule of non-liability 
may be made by the owner or the person who has the 
right of control on the premises. 45 C. J. 787, and 
cases cited. That the defendant stood in that relation 
to the plaintiff under the facts here cannot be ques¬ 
tioned.” (805.) 

The Kirkpatrick case (15 Cal. App. (2d) 446, 59 P. (2d) 
556) as well as the remaining cases cited by the appellant, 
recite the rule with respect to liability owed a trespasser 
and are, of course, not in point. It thus appears that no 
clear statement by any Court has been presented by the 
appellant to support his contention that an invitee does not 
owe a duty of ordinary care to a licensee. 

If the rule suggested by appellant were adopted in this 
case, it would mean that simply because appellant pur¬ 
chased gasoline at the garage, he could be negligent with 
regard to any third person lawfully on the premises. In 
fact, if appellant used the telephone or the washroom (and 
thus became an invitee), he could be negligent and escape 
liability. Such a rule hardly merits adoption from the 
standpoint of public safety. And surely it does nothing to 
protect the interest of the owner of the premises. 

If the invitee owes a licensee no greater duty than the 
duty owed to the licensee by the inviter, the appellant 
Douglas failed to meet that obligation in this case because 
he was guilty of active negligence. 

The rule whereby a person guilty of active as distin¬ 
guished from passive negligence has been held liable for a 
resulting injury to a bare licensee is followed in an over¬ 
whelming majority of the states and the District of Colum¬ 
bia. 
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a. In Brigman v. Fiske-Carter Construction Co., 192 
N. C. 791,136 S. E. 125 (1926) the plaintiff was a licen¬ 
see upon the premises of the defendant when defen¬ 
dant’s agent backed a truck into the car in which she 
was seated. 

The Court said: 

“In authoritative decisions of this and other juris¬ 
dictions, the degree of care to be exercised by the 
owner of premises to a person coming upon the prem¬ 
ises depends, in the last analysis, upon the attendant 
facts and circumstances. Thus, the measure of care 
due by an owner of premises varies with respect to 
whether the person upon the premises is a trespasser, 
a bare or permissive licensee, merely for his own 
convenience, pleasure, or curiosity, or upon the prem¬ 
ises by virtue of some invitation or inducement from 
the owner, either express or implied. The general 
rule is that a trespasser or permissive or bare li¬ 
censee upon the property of another cannot recover 
for defects, obstacles, or pitfalls upon the premises, 
unless the injury shall result from willful or -wanton 
negligence (citing cases) * * *. 

“The strict rule exempting the owner of premises 
from liability to a licensee is ordinarily applied when 
the negligence of the owmer is passive. If the owner, 
while the licensee is upon the premises in the exer¬ 
cise of due care, is affirmatively and actively negli¬ 
gent in the management of his property or business, 
as a result of which the licensee is subjected to in¬ 
creased hazard and danger, the owner will be liable 
for injuries sustained as a result of such active and 
affirmative negligence. # * *. 

“The rule established by the authorities in this 
and other jurisdictions is that, while the owner of 
the premises is not liable to a trespasser, bare of per¬ 
missive licensee, coming upon the premises for his 
own purposes or by virtue of curiosity, and wholly 
disconnected from any business purpose, unless the 
injury results from the willful and wanton negligence 
of the owner, yet this rule is usually restricted to in¬ 
juries resulting from existent conditions upon the 
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premises, or what is termed passive negligence. 
Upon the other hand, the owner is liable for any in¬ 
juries brought about and caused by active negligence 
in the management or operation or control of the 
premises, which would increase the hazard to the li¬ 
censee or trespasser. 

“So, applying the established rules of liability to 
the facts of this case, even if the plaintiff was a tres¬ 
passer, or permissive licensee, as contended by the 
defendant, she was not injured as a result of exist¬ 
ent conditions upon the premises or as a result of 
the passive negligence of omission, but she was in¬ 
jured by the actual negligence of the defendant in 
backing upon the car in which she was sitting, a 
loaded truck, without notice or warning, and while 
she was at a place which the defendant had desig¬ 
nated as a parking place for automobiles. * * V’ 

b. In the Ireland case , cited in appellant’s Brief, the 
New York Supreme Court stated that the duty owed 
a licensee by the owner was: 

“to refrain from active negligence, (citing case) 
# * *n (Emphasis mine). 

c. In Herald v. Matthews, 39 Cal. App. 489,179 Pac. 
414, the Court said: 

“We readily concede that a mere licensee cannot 
recover where the injuries are caused solely by 
reason of the unsafe condition of the premises, and 
without any overt act of negligence committed 
against him by the occupant or owner of the prem¬ 
ises. That rule, however, does not apply to a case 
where the licensee is upon the premises of a defend¬ 
ant, and is injured by an overt act of negligence com¬ 
mitted against him by the defendant. Where the in¬ 
jury results from such an act, the licensor is respon¬ 
sible. • * V’ 

d. In Sage v. Creech Coal Co ., 194 Ky. 415, 240 S. W. 
42, a trestle between a mine and tipple of the defend¬ 
ant was frequently used by children in walking be- 
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tween their homes and school. The plaintiff’s in¬ 
testate, while walking on the trestle on his way to 
school, was killed by the breaking of a cable used in 
lowering cars. The Court said: 

“• • * it is unquestionably true, * * • that the 
owner owes a licensee a duty he does not owe a tres¬ 
passer, of anticipating his presence whenever he un¬ 
dertakes to revoke the license or interfere with its 
exercise, and that this duty forbids him to do any 
positive act to or on his premises that unduly in¬ 
creases the hazard. * * * Whether you call the ex¬ 
posure of the licensee to such an unexpected and sud¬ 
den peril active negligence, or willful or wanton 
negligence, is unimportant, for the two rules agree 
in holding the owner liable to the licensee for in¬ 
juries thus inflicted, the only difference being that 
one calls it active negligence, while the other calls it 
willful or wanton negligence .*’ 

e. In Muench v. Eeinemcmn, 119 Wis. 441, 96 N. W. 
800, the Court stated, in holding the plaintiff to be a 
mere licensee: 

“If he was a mere licensee, there can be no re¬ 
covery, because a mere licensee takes the premises 
as he finds them, and the licensor owes him no duty, 
save to refrain from acts of active negligence render¬ 
ing the premises dangerous.” 

f. In Knight v. Farmers* & M. Gin Co., 159 Ark. 423, 
252 S. W. 30, recovery was denied where plaintiff was 
injured by the breaking of a belt at a cotton gin. Hold¬ 
ing that the plaintiff was a licensee, the Court said: 

“It is unnecessary to discuss any question of neg¬ 
ligence of appellee in fastening the belt together; 
for, since it is found that appellant’s intestate was 
there as a licensee, and that no affirmative act of 
negligence was committed after he went upon the 
premises, there is no liability.” 
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g. In Felton v. Aubrey , 74 Fed. 350 (C. C. A. 6th, 
1896), the Court said: 

“It seems to us that many of the American cases 
which we have cited fail to draw the proper distinc¬ 
tion between the liability of an owner of premises to 
persons who sustain injuries as a result of the mere 
condition of the premises, and those who come to 
harm by reason of subsequent conduct of the li¬ 
censor, inconsistent with the safety of persons per¬ 
mitted to go upon his premises, and whom he was 
bound to anticipate might avail themselves of his 
license.” 

h. The statement in the Wimsatt case, supra , to the 
effect that “the owner owed no duty other than that of 
not wantonly or willfully causing them harm, and of 
not exposing them to hidden or other perils, which 
could not be avoided by exercising the care required by 
the attendant circumstances” is followed by the cita¬ 
tion of numerous cases, all of which recognize the dis¬ 
tinction between active and passive negligence. 

i. The American Law Institutes Restatement on The 
Law of Torts, Sec. 341, states: 

“A possessor of land is subject to liability to li¬ 
censees, whether business visitors or gratuitous li¬ 
censees, for bodily harm caused to them by his fail¬ 
ure to carry on his activities with reasonable care 
for their safety, unless the licensees know or from 
facts known to them, should know of the possessor’s 
activities and of the risk involved therein.” 

The example given in the Comment to explain the 
above section is the case where the owner drives his 
automobile negligently and injures a person who is on 
the owner’s premises. 

j. In Sarna v. American Bosch Magneto Corp., 290 
Mass. 340,195 N. E. 328 (1935) the owner of land had 
given the defendant company permission to use a cer¬ 
tain portion of the land for dumping purposes. Plain- 
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tiff’s intestates, while on the owner’s land, were killed 
by hydrogen sulphide which escaped from a tank 
dumped by defendants. The Court discussed the na¬ 
ture of the liability of the owner and of his invitee as 
follows: 

“The defendant contends that it owed no duty of 
due care to the plaintiff’s intestates, because the lat¬ 
ter were at most only licensees on the land of Mrs. 
Lemieux and because, as the defendant says, it had 
been invited by her to use her land as a dump for 
her benefit as well as for its benefit, so that it used 
the land under the right of the owner and owed no 
greater duty to licensees than the duty to refrain 
from willful and wanton injury. * # * It is unneces¬ 
sary to decide whether this would be enough to en¬ 
large the rights of the defendant against the land- 
owner from those of a mere licensee to those of a 
business visitor (citing case), because in any event 
we perceive nothing in it which ought to absolve the 
defendant from the ordinary duty of due care toward 
the plaintiff’s intestates. (She) had neither, by 
words nor implication given the defendant any right 
of possession or control over any part of her prem¬ 
ises or made any contract with it or made it her 
agent, or given it any right to object to the presence 
of strangers on her land, unless they interfered with 
the process of dumping. Except with reference to 
the single act of leaving refuse as filling in the place 
designated, she had conferred upon the defendant 
none of the privileges or immunities of ownership. 
It is only for the purpose of securing the full and 
complete enjoyment of these rights that an owner is 
relieved from liability for negligence to a licensee 
or trespasser.” (citing cases) (pp. 330-331). 

Thus, it appears, that in 1935, in Massachusetts, one 
of the States listed by defendant as supporting his rule, 
the highest court of that state refused to apply it to 
defendant invitees who had failed to exercise ordinary 


care. 
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It thus appears that if the theory urged by appellant 
Douglas, that appellee was a mere licensee on the premises, 
be adopted, the owner of the premises would be liable for 
the active negligence involved in this case. Furthermore, 
if the second theory of the appellant Douglas, that he, as 
an invitee, succeeded to the liability of the owner, be 
adopted, appellant would be liable for the active negligence 
involved here. 

5. Substantial evidence was introduced to indicate that 
appellant committed acts of active negligence which were 
the proximate cause of appellee’s injury. 

The evidence indicated heretofore with reference to the 
negligence of appellant clearly meets the requirements in¬ 
dicated in the cases cited in the preceding point. 

6. The evidence does not indicate contributory negligence 
as a matter of law. 

Appellant’s theory is that there was evidence introduced 
which indicated that his cab was level with the island on 
which was stationed the gas pump. That the cab moved 
only five feet forward before it hit appellee and that there¬ 
fore appellee had placed himself in a position of peril; that 
*/ appellee could not have been in front of the car lift since 
the distance between the front of the cab and the position 
indicated by appellee and his witnesses was twelve feet. 

Appellant’s theory overlooks the great weight of the 
evidence, however, which was to the effect that appellee was 
in front of the lift at the time of the collision; that the sta¬ 
tion was well lighted and that appellee was in full view of 
appellant; that the cab moved directly upon him instead of 
out of the station along the regular driveway (Appellee’s 
App. 1, 4-8; Appellant’s App. 29, 32, 33, 53, 54, 55, 56, 66, 
80, 81, 92, 112, 116). 

Upon the basis of such a conflict in the testimony, and in 
view of the fact that a chart of the interior of the station 
was before the jury and all positions pointed out to the 
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jury by all of the witnesses, it is submitted that contribu¬ 
tory negligence was not established as a matter of low. 

Where uncertainty as to the existence of negligence arises 
from a conflict in the testimony, the question is not of law 
but of fact. Gunning v. Cooley, 281 U. S. 90. 

7. The Court did not commit error: 

(A.) With reference to the admission of evidence of 
the use of liquor by the defendant; 

(B.) By refusing to grant a new trial because of 
newly discovered evidence; 

(C.) By refusing to grant instruction prepared by 
appellant; 

(D.) By refusing to grant a new trial because the 
verdict was excessive. 

A. The introduction of evidence regarding the use of 
liquor by the appellant was not error, for (a) it was rele¬ 
vant and material; (b) it was not prejudicial to appellant. 

Evidence of use of liquor was relevant and material. 

The facts in this case indicate that the appellant was em¬ 
ployed in a tavern on the evening in question; that he 
had spent the entire evening there and that immediately 
upon closing the tavern he had driven into the gas station 
involved here. The evidence further disclosed that defend¬ 
ant had a bottle of liquor with him at the time of the acci¬ 
dent. (Appellee’s App. 7, Appellant’s App. 158.) 

Appellant’s objection to this evidence is based on the 
theory that (1) it was not responsive to the direct examina¬ 
tion; (2) prior and subsequent use of liquor does not prove 
intoxication at the time of the accident; and (3) the testi¬ 
mony having been produced by improper questions, it was 
error to attempt to impeach the witness Douglas on the 
basis of it. 

Appellee agrees that cross examination must be “con¬ 
nected with the matters that have been stated in the direct 
examination of a witness”. It is our contention that that 
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rule does not mean that appellant must first ask his witness 
whether he was drinking on the night in question before 
he may be cross-examined on that subject. It is our posi¬ 
tion that the paysical and mental condition of the driver 
of the striking vehicle is a proper subject for cross-exam¬ 
ination. Appellant also suggests that such questioning was 
prejudicial, yet, m the same citation he states that appellee | 
should have called the appellant as his own witness “in 
the subsequent progress of the case.” It is submitted that 
a denial by the defendant that he had been drinking imme¬ 
diately prior to the accident would have the same effect 
upon the jury regardless of whether it came on direct or 
cross-examination. 

Appellee also agrees with appellant’s contention that 
prior and subsequent acts do not prove a present condition. 
Perhaps a good example of what appellant’s counsel had 
in mind is the excerpt cited in his brief at page 26: 

“The testimony tending to show that the husband 
was addicted to the excessive use of liquor six or seven 
years prior to the time involved in this action was 
clearly incompetent * * 

However, it is our contention that proof of employment in 
a tavern immediately prior to the accident; and proof of 
liquor in possession of the defendant at the time of the 
accident, is a sufficient showing to permit the jury to con¬ 
sider its effect upon the appellant. 

In this case appellant was asked one question with refer¬ 
ence to prior drinking—he was asked whether he had taken 
a drink with the boys in the service station in 1937. He 
denied that he had taken a drink. It is our position that 
in view of the direct evidence of appellant’s possession 
and use of liquor at the time of the accident, that this one 
question was not prejudicial to appellant. Moreover, ap¬ 
pellant’s counsel, by his extensive inquiry into the subject 
by way of rebuttal did more to bring the matter to the at¬ 
tention of the jury than did appellee. 


I 


i 

I 
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Appellant’s contention that it was error to permit the 
witness Genua to impeach appellant’s testimony with ref¬ 
erence to the use of liquor is also based on the theory that 
appellant’s testimony was improperly received. The 
reason for this rule is that if a witness may be questioned 
on irrelevant matters and then impeached by other wit¬ 
nesses on the basis of those statements the jury will become 
confused on the issues involved and the trial of the case 
may go too far afield. But as to this, there can be no doubt 
that the extent of cross-examination of a witness upon mat¬ 
ters immaterial to the direct issue being tried brought in 
for the purpose of discrediting the witness, is very largely 
within the sound discretion of the trial court. 

Wills v. Russell , 100 U. S. 621, 626, 25 L. Ed. 607, 608. 

Wash. & 0. D. Ry. Co. v. Smith, 58 App. D. C. 184, 
289 F. 582. 

It should be noted here that appellant’s counsel in his 
discussion of this matter, refers to a trial of the witness 
Genua for contempt (Appellant’s Brief, p. 27) and to state¬ 
ments made by one Bert McClear. (Appellant’s Brief, p. 
31). Since Genua was not tried for contempt and since Mc¬ 
Clear was not a witness in this case and made no statement 
whatsoever, we deem it necessary to so state at this time. 
It is true that appellant’s counsel has inserted a purported 
statement of one McClear in the appendix to his brief (Ap¬ 
pellant’s App. 18-21) in the form of an affidavit—but coun¬ 
sel neglected to inform this Court that that so-called affi¬ 
davit is unsigned. 

It is submitted that, as indicated above, the evidence was 
material and relevant; and, at any rate, its admission was 
within the sound discretion of the trial court. 

Evidence of the use of liquor was not prejudicial to the 
defendant. 

Where all of the facts in a case are before the reviewing 
Court and show that the party in whose favor judgment 
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was entered is entitled to recover, the judgment will not be 
reversed because of the admission of improper evidence. 

Holmes v. Goldsmith, 147 U. S. 150. 

The question here is whether, assuming that the testi¬ 
mony complained of was immaterial, its admission in evi¬ 
dence was so prejudicial to appellant’s case that it caused 
the jury to disregard the evidence in this case and find for 
the plaintiff. Whatever effect the testimony had upon the 
jury could, of course, be best observed by the trial justice. 
It was his opinion that the appellant was not prejudiced. 
Accordingly, in order to grant a new trial this Court must 
find that the evidence with reference to negligence is such 
that standing alone, the finding would be for the appellant. 
On the other hand, it is our contention that the evidence 
as disclosed in the record and briefs indicates clear liability 
on the part of the appellant, and that if the case were re¬ 
tried the finding would be for the appellee. 

It is, therefore, our position that the evidence with refer¬ 
ence to the use of liquor was relevant and material; how¬ 
ever, even assuming that it was not, it was not prejudicial 
to appellant. 

B. The appellant’s “newly discovered evidence” is not 
proper because it does not fulfill the usual requirements to 
sustain a motion for a new trial in that: 

(a) The so-called evidence is not available to the 
appellant; 

(b) If it were available, it would be merely cumula¬ 
tive; and 

(c) of an impeaching character; and 

(d) immaterial; and hence 

(e) Would not warrant a different finding on a re¬ 
trial. 
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The elements necessary to constitute newly discovered 
evidence are set forth in the case of Johnson v. Seaboard 
Air Line R. Co., 163 N. C. 433, 79 S. E. 698: 

“Applications of this kind, as we have held, should 
be carefully scrutinized and cautiously examined, and 
the burden is upon the applicant to rebut the presump¬ 
tion that the verdict is correct and that there has been 
a lack of due diligence- 14 Enc. PL & Pr. 790. We 
require, as prerequisite to the granting of such mo¬ 
tions, that it shall appear by the affidavit: (1) That 
the witness will give the newly discovered evidence; 
(2) That it is probably true; (3) that it is competent, 
material, and relevant; (4) that due diligence has been 
used and the means employed, or that there has been 
no laches, in procuring the testimony at the trial; (5) 
that it is not merely cumulative; (6) that it does not 
tend only to contradict a former witness or to impeach 
or discredit him; (7) that it is of such a nature as to 
show that on another trial a different result will prob¬ 
ably be reached and that the right will prevail.” 

“The most that can be said in this case for the 
newly discovered evidence produced by the defendants 
is that it might discredit the testimony of a witness for 
the plaintiff as to a statement which does not affect the 
liability of the defendants. A new trial will not be 
granted on the ground of newly discovered evidence 
when such evidence, if produced, can have no greater 
effect than to discredit a party as a witness.” (citing 
cases). 

Simonsen v. Thorin, 120 Neb. 684, 234 N. W. 628 
(1931). 

(a) The so-called evidence is not available to the 
appellant. Appellant submits an affidavit which he 
prepared for the signature of his new witness, one Bert 
McClear, and admits that Mr. McClear refuses to sign 
it. If an unsigned statement is admissible as evidence, 
it is indeed “new evidence!” 

If McClear’s refusal to sign the statement prepared 
for him by counsel for the appellant is not sufficient 
proof that no such evidence exists, it is submitted that 
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McClear’s affidavit (Appellee’s App. 18) is clear proof 
that such evidence does not exist and hence is not avail¬ 
able. 

(b) If Mr. McClear would testify as appellant says 
he should, the evidence would be cumulative since it 
would corroborate Mr. Douglas’ denial that McClear 
was in his taxicab or that any liquor had been used in 
the taxicab. Cumulative evidence is, of course, not 
newly discovered evidence. Maudes v. Midgett, 49 
App. D. C. 139, 261 F. 1019 (1919). 

(c) If Mr. McClear would testify, as Mr. Roberts 
says he would, the evidence would be of an impeaching 
character. As appellant assert, such evidence “dis¬ 
credits Genua’s * * * testimony.” Evidence of an im¬ 
peaching character is, of course not newly discovered 
evidence. 

(d) The evidence, if available, would be immaterial 
since it deals only with events which occurred after the 
accident as related by a witness who was not present at 
the accident. 

(e) Since the so-called evidence is immaterial, it 
would not warrant a different finding or a retrial. 

C. The Court was justified in refusing to instruct the 
jury that the only duty owing to the appellee is to refrain 
from wilful or wanton injury. 

Appellant’s prayers numbered 1, 2, and 3 (Appellant’s 
App. 4, 5) were to the effect that appellee was a mere li¬ 
censee on the premises and that the only duty owed him 
was to refrain from wilfully, wantonly or deliberately caus¬ 
ing him injury. As has been indicated above, the appellee 
was an invitee and not a licensee. Moreover, even if it be 
held that he was a licensee, the duty owed him is incorrectly 
stated in the instructions mentioned. 
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The Court’s charge to the jury with reference to con¬ 
tributory negligence was correct and covered the items pro¬ 
posed in defendant’s instructions numbered 4, 5, 6, and 7. 
(Appellee’s App. 13-17.) 

D. The verdict was not excessive. 

The verdict of $2,500.00 rendered by the jury was clearly 
proper. Dr. Golden, who took over the treatment of the 
plaintiff on the 29th of October, 1938, testified that his ex¬ 
amination of the appellee some ten days after the accident, 
revealed that appellee’s head showed generalized tender¬ 
ness to pressure, a small laceration of the scalp which was 
healed, a small bruise with moderate swelling behind the 
left ear. The left shoulder was tender to pressure, espe¬ 
cially just below the acromium; motion of the arm was 
limited, abduction beyond the horizontal line being very 
painful. The left elbow showed a small laceration. The 
left side of the chest wall was tender and painful on pres¬ 
sure. The left ankle was very much swollen, painful and 
showed several brush burns. The right hand was swollen 
and painful. (Appellant’s App. 37-41, 46, 47, 48.) 

Dr. Golden testified that Mr. Houser was treated by him 
or his assistant daily for a period of three months, missing 
a day or two each week; that during the first six months, 
he came in for treatments almost every morning. Dr. 
Golden made this statement from memory and when his 
records were presented in evidence, it appeared that Houser 
had in fact visited the doctor some two or three days each 
week. The doctor also testified that for at least three 
months the appellee could not drive and that after that 
period it would be very painful for him to do so. 

Appellee testified that he was unable to work from the 
date of the accident, October 18, 1938 to July, 1939, some 
nine months. Appellee’s testimony established the fact that 
he had earned about $35.00 per week for several years prior 
to the accident. A loss of $35.00 per week for some 40 
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weeks would amount to an actual loss of earnings of 
$1400.00. When he was able to work on July 1, 1939, he 
earned and is still earning $25.00 a week, or a loss of $10.00 
a week. The doctor’s bill amounted to $270.00. When the 
fact that the appellee lost his taxicab due to his inability 
to work and meet his payments is considered, the total 
actual expenses are in excess of the amount of the verdict. 
(Appellant’s App. 30-32, 70-73.) 

The evidence presented by the appellant to minimize the 
injuries and the damages incurred was presented by ap¬ 
pellant’s witnesses and counsel to the jury. (Appellee’s 
App. 9-18.) The verdict indicates the judgment of the jury 
thereon. It is significant that appellant’s physician ad¬ 
mitted that after strapping the appellee’s ankle he never 
removed that bandage or looked at the foot again—yet, he 
pronounced the patient cured! Dr. Herson did testify that 
Houser could not walk without crutches for three weeks 
after the accident. 

It is therefore respectfully submitted that no error was 
committed by the Court in the trial of this case and that 
the verdict was proper and in accordance with the evidence 
and the law in this case; and that all of the evidence pro¬ 
duced and presented to the jury was acted upon under 
proper instructions of the Court. 

CONCLUSION. 

The evidence produced at the trial of this case indicates 
that the appellee was an invitee on the premises of a third 
party. That while on the premises, another invitee entered 
thereon and in leaving collided with the appellee who was 
engaged in repairing his automobile in a comer of the 
premises removed from the regular driveway. It indicates 
further that all locations in the premises were described 
to the jury by all witnesses and actually pointed out by 
means of a map introduced in evidence by the appellant. 


i 
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We respectfully submit that the issues presented to the 
jury were correct, that no error was committed in the trial 
of the case, and that the verdict of the lower Court should 
be affirmed. 


William R. Lichtenberg, 


Samuel Barker, 

Attorneys for Appellee, 
1346 F Street, N. W. 
Washington, D. C. 
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EXCERPTS FROM TESTIMONY DESIGNATED BY 
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**••**###• 

34 Q. At the time Mr. Hayward was working there 
with you what were you doing? A. We were both 
using the wrench, one on one side and one on the other 
side. We were trying to get the bolt free and we were 
banging. We were trying to knock it loose, because the 
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muffler plate, inside the muffler, required a lot of banging 
to get it off. 

#*##•♦**# *• 

40 Mr. Roberts: I will ask the jury please to look at 
these pictures (handing photographs referred to to 
the jurors) which are marked on the back. They have 
been stipulated as being pictures of the scene of this gaso¬ 
line station, and of the lift. 

##**#* •*** # 

42 The Court: Now where is the island you talked 
about? Is this the island up here (indicating)? 

The Witness: This is the island (indicating). 

Mr. Roberts: That white place sticking up is the end of 
the island described just a moment ago. 

The Court: This (indicating) is the end of the island 
over here and this (indicating) is the car which is in the 
position there—the position in which the car was. 

Mr. Litehenberg: Correct, your Honor. 

The Court: Could you tell us how high up from the 
ground the lift is? Is it raised up in that picture? 

Mr. Roberts: No, sir. 

The Court: Is there a track under that? You mean, 
t racks on the ground ? 

Mr. Roberts: It is a frame lift. 

The Court: The frame is on the ground when it is not 
in use ? 

Mr. Roberts: Here is another picture, picture No. 4, that 
shows a side view. You can see the flanged surface and the 
channel irons that go up under the car and catch the frame 
instead of having a track you drive up on. 

The Court: Can you point out the channel irons? 

Mr. Roberts: (Indicating) Immediately to the rear of 
this small car you see projected a piece of iron, a little 
flange on the top—that piece of iron is part of the 

43 channel members of the lift and runs clear under the 
car, projecting out in back of this small car, and in 

front of it; and the car is directly over the lift at the present 
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time and you can see the line of the island described by the 
witness which is in the photograph of the picture. It runs 
across as shown on the drawing, approximately to the cen¬ 
ter of the tire as it stands on the lift. Now if you would 
hold that picture up, Mr. Hauser, and point out on that the 
picture the same place you were. (Handing photograph to 
witness.) 

The Court: Let him pass the picture around so that all 
the jurors can see it. Have we a picture of the lift with 
nothing on it? 

########* * 

63 Q. Hid he walk to your office? A. Yes, with 
crutches. 

Q. Do you know’ who supplied the crutches; the crutches 
were there before he came to youi office? A. Tie had 
crutches when I first saw 7 him. Later, T supplanted them 
with a cane when he could walk with a cane. 

Q. Those were all the injuries you detected in your 

64 examination ? A. Yes. 

Q. Did you strip him to examine him ? A. Yes, sir. 
*#####•### * 

Q. Doctor, what tests of movements of the limbs did you 
make—particularly of the left arm? A. The left arm? I 
was mainly interested in the shoulder, and tested the move¬ 
ment by raising the arm up to a horizontal position. 

Q. Did you ask him to do that. A. Yes, and did it myself. 
That horizontal position was as far as he could go. 

Q. Why couldn’t he go any farther in the absence of a 
fracture? A. A muscle contraction prevented it. 

Q. The patient resisted movement beyond that point ? A. 
Yes, due to spasm of the muscle. 

Q. He cried out, did he ? A. Yes. 

# * * * #*.*## * 

77 Q. Let’s go back to the point where you were with 
respect to the location of the lift. Put your finger 
on No. 4— 
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(Handing Exhibit Xo. 4 to Witness) 

Place your finger on the place where you say you were 
when the automobile was— 

The Court: (interposing) Let the Jury gather around 
that. 1 think it will save time. 


####*#*#* * 

82 Q. So that these little dots here on the map in 
front—I am pointing to the middle of each island— 

those are the light poles? A. Kight. 

Q. There is a strong source of light there. A. Yes, sir; 
on each there is a light, and directly across the street 

83 there are three lights on the corner of the alley. Up 
here (indicating map) there is a street light. A. Yes, 

directly across the street from the island. 
##****##* # 

97 Q. Why did you come here to change this muffler ? 
A. That is a gas station I patronize all the time. 

#**•'&**’**# * 

Q. So you came here to get the use of that lift? A. I 
had been there many many times before, for years. 

Q. In repairing your car? A. To get gas. 
######### * 


142 Q. Mr. Hauser, when you said a few moments ago 
in respect to the question from Mr. Roberts, “did you 
nav Mr. Ilavward anv money for the use of the lift or for 

i » * ♦ • 

his aid,” you stated you did not have time to pay him for 
his work ? A. The accident oecurcd in the meantime, and we 
had not finished the job. 


145Vi: Q. Is this (indicating) a true representation of 

that particular locality? A. Yes. 

Q. (Indicating) This being the office, the lift over here, 
and a driveway into the gasoline station from II street? A. 
Yes, sir. 

Q. Now, what are these two (indicating) ? A. 
146 Flood lights. 
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Q. Flood lights on the other island also—flood lights? 
A. Yes, sir. 

Q. How high up? A. About as high as that window sill 
(indicating)—the top of the "window (indicating top of the 
court room window. 

Q. I show you exhibit No. 2 for identification (defen¬ 
dant's exhibit No. 2) and ask you if that is a true represen¬ 
tation of those flood lights as they appeared on October 17, 
1938? A. Yes. 

Q. Now, for how long a period of time, as nearly as pos¬ 
sible, as you can remember, did you and Mr. Hauser work 
on the automobile, on the muffler? A. After a couple of 
hours from the time he came in there. 

* •r- #*•##*!»## 

147 O- At the time Mr. Douglas drove into the station, 
was the hammering still going on ? A. Yes. 

Q. And after you had left Mr. Hauser to wait on Mr. 
Douglas, did you— A. (Interposing) Yes. 

148 Q. What did he do after he purchased gas? Did 
he have anybody with him? A. Yes; a lady. 

Q. One lady ? A. 1 am not sure. 

( L ). What did Mr. Hauser do during the time you were 
waiting on Mr. Douglas? A. lie continued to work on his 
muffler. 

(). Did he do anv hammering ? A. Yes. 

Q. There was a lot of noise there as a result of his ham¬ 
mering? A. Yes. 

( t ). After Mr. Douglas got back in his car and drove 
away? A. Yes. 

Q. These flood lights you have identified— A. (Inter¬ 
posing) There are 500-watt bulbs in each one of them. 

Q. That would be four or five hundred watt making a 
comparison between daylight and night, would you say 
those bulbs reflected light equally as bright as daylight or 
even more ? A. They reflected light but not as much as day¬ 
light. 

Q. What light before the flood light? A. The pump 
light. 
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149 Q. How many? A. Three. 

Q. Are there any lights coming out of your office; 
is H street pretty well lighted? A. Yes. 

Q. Is there a light on H Street? A. On the alley. 

Q. No obstacle here (indicating). A. No. 

Q. Are there any lights on the opposite side of H street 
that you recall? A. Yes; there are lights. 

154 Q. Where was the position of the front of Mr. 
Douglas’ car when Mr. Hauser yelled; can you get 

155 down here and can you reach from there? A. His car 
was somewhere around or up near the lift, when he 

yelled. I could not say exactly. 

Q. When it came to a stop and you came there, I believe 
you testified you saw Mr. Hauser underneath the car. A. 
Yes. 

Q. Where was the front of Mr. Douglas’ car with refer¬ 
ence to the lift? A. It was somewhere around in here; 
somewhere around near the lift. 

Q. Let me ask this, sir; if Mr. Hauser had not been there, 
would it have been possible to clear that lift? A. You 
mean can you go underneath it? 

Q. He would have had to go underneath it? A. His hood 
probably went underneath it. 

Q. In order to get around there, his hood would have had 
to go underneath the lift? A. Yes. 

• •#**#*•*• 

157 Q. Did you know Mr. Hauser intimately? A. No. 

Q. Did you know him at all? A. Just knew him to 
speak to when he came into the station for gas. 

#•#••##♦•• 

177 Q. Was he continuously knocking on his muffler 
right along? A. Yes. 

Q. Knocking when Mr. Douglas walked around? A. Yes. 
Q. When Mr. Douglas walked around and paid you and 
went back around there, all that time he was knocking on his 
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muffler; still there knocking on his muffler; you remember 
that? A. Yes, sir; he was working on his muffler. 

Q. Pounding on it; making a noise? A. Yes, sir. 

• «#*•***#• 

213 Q. Have you worked in that shop—did you work 
in that shop that night? A. I did. 

Q. You were not operating your car during that evening 
prior to going there; you had not been operating it as a 
taxicab immediately before going there? A. No, sir. 

Q. Where was the car ? 

Q. Where was your car? A. On the lot. 

Q. What did you do there? A. Tending bar. 

214 Q. How long were you doing that? A. I worked 
there at night. I had worked there before. The 

man who worked there was sick and her husband sent word 
bv my son to tell me she wanted me to work that night. 
Naturally I was out working and I came into town around 
5:30. My boy told me that George said Mrs. Geanopoulos 
wanted to know if I could work there that night as the man 
was sicj. 

Q. Did you work there that night? A. I did. 

Q. Do they sell hard liquor there? A. Beer. 

Q. How late did you work down there? A. 2:00 o’clock. 
Q. To closing time? A. Yes. 

Q. Then afterwards, you started to take these two ladies 
home? A. Right. 

• •*•#*••#• 

217 Q. Where was the muffler lying in there? Point 
out the place ? A. Lying right in here. 

********** 

271 Q. "Where did your car go; just how did it move. 

Do vou remember? A. I think he backed out and 
*> 

went straight around— 

Q. (Interposing) Do you remember? A. I am not posi¬ 
tive. 

Q. Give your best recollection. 
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Mr. Lichtenberg: She has. She said it backed out and 
then went around. 

302 Q. The only information you had was what was 

pointed out to you by other people? A. Yes, sir. 

#••**••••• 

304 By Mr. Lichtenberg: 

Q. Officer, when you wrote on this report about this ac¬ 
cident happening in the driveway, that was information you 
got from Mr. Douglas, who drove the striking vehicle; is 
that correct? A. Yes. 

Q. Not from Mr. Hauser? A. No. 

• *•#*••**• 

314 Q. Do you see Mr. Hauser when he is working? 
A. I see him occasionally on my trips around the 

project. 

Q. His work is as a foreman of the gang—labor gang; 
isn’t that correct? A. Right, Sir. 

Q. He doesn’t do any manual labor? A. No, sir; he is a 
supervisor. 

Q. And this examination was made in September—Sep¬ 
tember 8,1939 ? A. That is correct. 

Q. You said just a moment ago he is a supervisor? A. 
Yes, sir. 

Q. Who is Doctor McLean ? A. The examining physician 
on the project—at the time. There is another one now. 

Q. He is here today? A. No, sir. 

Q. May I ask you who put this check mark on the Doc¬ 
tor’s report; do you know? A. It was placed on there by 
the doctor. 

Q. Did you see him place it there ? A. No, sir. I assume 
that. 

315 Q. That is a mere assumption on your part? A. 
Yes. 

Q. The Doctor is available is he not? A. I think he is. 
He is with the U. S. Navy. 
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334 Q. He procured crutches on the 18th of October, 
1938? A. Yes. 

Q. He still was using those crutches the last time, on Oc¬ 
tober 27th? A. Right. 

#••**••••• 

335 By Mr. Lichtenberg: 

Q. When you spoke of tenderness on the left side of the 
scalp, how did you determine whether or not it was tender? 
A. Reaction to pressure. 

Q. There was a swelling; correct? A. Correct. 

Q. Wasn’t that right over his ear? A. On the left side 
of the scalp. 

Q. You don’t know exactly where it was on his head, but 
you know definitely there was no swelling above the ankle ? 
A. Right. 

Q. Do your notes say right in the ankle joint? A. I think 
they do. 

Q. Will you show me where it does ? A. (Exhibiting Ex. 
No. 24 of Defendant to counsel): Abrasion and contusion 
of the external surface of the left ankle and leg. 

Q. External surface— A. When we say ankle we usually 
mean ankle joint. 

Q. You also said leg? A. Yes. 

Q. Where was the contusion and abrasion on the 

336 leg? A. Left leg? Probably up along the calf 
muscles. 

Q. Was it swollen too? A. There was a contusion there. 
Q. Isn’t contusion swelling; what is contusion? A. When 
a patient complains of tenderness when you push on it; 
it does not necessarily have to have any swelling. 

Q. Did it have swelling? A. Not over his leg; over his 
ankle. An abrasion and contusion of the external surface. 

Q. Where was the swelling? A. It doesn’t say so (re¬ 
ferring to notes). I recall that he had swelling over the 
left ankle. 

Q. Not on his head? A. The head isn’t a large part of 
the body. 
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Q. As large as the ankle? A. The left side of his head, 
over this area here (indicating left side of witness’ head). 
It could be anywheres from the back part of the head to 
the front part. 

Q. Isn’t it on there (indicating), on the back of his head? 
A. (Examining notes) No. Tenderness of left scalp (read¬ 
ing)- 

Q. Your forehead isn’t part of your scalp. It would have 
to be from here (indicating) back past the skull? 
337 A. Right. 

Q. Does anything I have said now refresh your 
recollection as to just where that swelling was? A. No. 

Q. Nothing on there to indicate, to say there was swell¬ 
ing? A. There was swelling over the ankle. 

Q. And is there anything that was on the leg other than 
contusions and abrasions? A. Not that I recall. 

Q. How many patients have you had, Doctor, that you 
have treated and seen since October 18, or 27th, 1938? A. 
I can’t recall. 

Q. Has it been thousands? A. I doubt whether that 
many. 

Q. As many as 500? A. It may have been. 

Q. And you remember this particular case? A. Yes; 
I do. 

• ••##*•••• 

339 Q. Let me ask you this: You sent for Mr. Hauser 
in a taxicab to be brought to your office? A. Right. 
Q. He came in that taxicab? A. Right. 

Q. Now you said there was some tenderness in the thigh? 
A. Right; I have it here (indicating). 

Q. Do you remember which thigh ? Do you have it here ? 
A. Over internal aspect of the left thigh (reading); tender¬ 
ness over the internal aspect of the left thigh. 

Q. May I see the other report that you have? 

(Papers handed to counsel by witness.) 

Mr. Lichtenberg: I am not offering it. 
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340 By Mr. Lichtenberg: 

Q. What part of the thigh ? A. Internal aspect— 

Q. That would be— A. Inside. 

Q. Is that on your report? A. No, but I recall it was 
small. Wasn’t an extensive abrasion—wasn’t 3 or 5 inches 
long. 

Q. How long was the swelling on the top of his head? A. 
It extended over the side of his head, over the side of the 
scalp. 

Q. Long— A. (Interposing) Over the side of his scalp. 
The area could be covered by the hand. 

Q. You mean what it could or would? A. What- 

341 ever his head measures. I haven’t measured his 
head. 

Q. You mean to say over his entire head? A. Over the 
side of his scalp. 

Q. Was the swelling localized? A. Over the external 
surface of the ankle joint. 

Q. The entire inside ? A. I think it said the outside. 

Q. Don’t you remember whether it was the inside or the 
outside? A. It has been two years since I examined this 
man. 

Q. I believe you say definitely that you remember the 
size of the abrasion and the swelling, now you don’t remem¬ 
ber which side it was on. A. It was the outside of the left 
ankle and localized. 

Q. Does it say— A. I am saying it was localized over 
the ankle joint. 

• *•***•••• 

342 Q. When you say strapping, Doctor, you mean 
white adhesive on the injured portion of the body? 

A. Two-inch adhesive was used. 

Q. When did you apply the strapping? A. I don’t recall 
the strapping. I believe the ankle was strapped at the hos¬ 
pital. 
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Q. You have no record. A. Actually of what was done 
at the time he came in, baking treatments. 

Q. You only keep his original— A. (Interposing) No, I 
keep a record of the date, when the patient comes to the 
record; record of the diagnosis and what treatment they 
have, and how long he is treated; when he is discharged; 
able to work or not. When he goes back to work. 

Q. No chart? A. No hospital chart as they do in a hos¬ 
pital where they chart everything that is done. 

Q. When, after the first occasion, did you restrap 

343 Mr. Hauser’s ankle, if at all? A. I don’t recall. 

Q. Doesn’t your record indicate? A. I say bak¬ 
ing treatments in the office and the original strapping that 
was on the ankle; whether I changed it—if necessary I 
changed it. I am sure the strapping was changed. The 
only reason is the fact that it gets dirty and is unsightly 
or the fact that it gets loose and doesn’t support the ankle, 
and we take it off so it will. 

Q. Baking can be done with the strapping on the ankle? 
A. Right. 

Q. Do you have any record of examination of the skin and 
of the condition of the ankle after your first examination? 
A. I have no record, but do know this, that if the abrasion 
hadn’t cleared up— 

Q. (Interposing) I am asking you whether you have any 
record. You said no. A. Right. 

Q. Do you have any independent recollection whether 
you ever took the strapping off and examined his ankle 
again? A. No, I don’t recall. 

Q. Now, Doctor, I am returning your copy of your rec¬ 
ord, Sir, and ask you if you will tell the Court and jury 
the case history of this case as given to you by Mr. 

344 Hauser? A. The history is, (reading) the patient 
states that on October 18, 1938, at 2:00 a.m., his car 

was on a grease rack and he was standing beside it, fixing 
the exhaust pipe on the car. Arrow Cab No. 236 came into 
the station and on leaving the station, after having made 
a purchase, the cab struck the patient and knocked him 
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down and according to the patient, the cab ran np on his 
left ankle. The patient was taken to Casualty Hospital 
immediately, where he was examined by the physician on 
duty, was released and returned to his home. About 2:00 
p.m. the same afternoon, he called Casualty Hospital and 
an ambulance was sent out for him and he was brought to 
the hospital again where he was seen by me at about 2:30 
p.m. 

• ••**••••• 

350 Q. Your purpose, too, is to build up good-will for 
customers ? A. Obviously. 

Q. And your object is to have your employees do what 
they can for customers, such as giving them water, free 
air for their tires, to create good will? A. Right. 

Q. And if a man had a flat tire there, you would permit 
them to change the tire on the gasoline lot? A. Right. 

392 If he wasn’t, was plaintiff himself negligent? The 
burden is upon the plaintiff to prove by a fair pre¬ 
ponderance of the evidence that he was not. 

• •••#••••• 

If the weight of the evidence is in favor of Mr. Douglas or 
if it should be evenly balanced and you can’t say whether 
or not, you should find for the defendant because the plain¬ 
tiff hasn’t made out his case. In that event, your verdict 
would have to be for the defendant. Negligence, as you 
have been told before, is failure to exercise reasonable and 
ordinary care to do what a reasonably prudent person 
would ordinarily have done under the circumstances of the 
situation. It is failure to do or perform a duty which the 
law imposes upon a person. 

####*•*•** 

393 Does a fair preponderance of the evidence show that 
plaintiff was guilty of contributory negligence, which 

is the proximate cause, which is the natural and probable 
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consequence in view of the existing circumstances and con¬ 
ditions—whether the testimony of all the witnesses shows 
whether plaintiff was negligent. 

**•#••#••• 

395 If you find that Mr. Douglas is not negligent, in that 
case you do not need to spend any more time. If 

you find that he was negligent, was his negligence the proxi¬ 
mate cause of the accident? 

396 If, on the other hand, you believe from all the evi¬ 
dence, that the driver of the Arrow cab did use that 

degree of care which every prudent person w T ould have exer¬ 
cised under the same or similar circumstances, then he was 
not negligent, and your verdict should be in favor of de¬ 
fendants and the plaintiff should not recover. 
#•*#•••••• 

397 The defendant denies that altogether. He says he 
stopped his car up there where he had stopped it 

many times before; that he didn’t see this man; that he 
didn’t hear the hammering, and that he got out of the car 
and finally got back in it; pulled out and drove off or 
started off when he heard the scream and stopped and 
backed a foot or so, and when he returned, he told you, he 
found plaintiff up there somewhere near the island and 
partly under the wheel. 

Now, it is for you to believe what the facts are; whether 
or not you are to believe the testimony. The defen- 

398 dant says he went out of there the regular way he 
had done many times before, and he did not see this 

man, didn’t hear any noise, and went out in the way any 
person normally would have done. It is for you to believe 
that testimony; for you to believe by a fair preponderance 
of the evidence those conditions. 
«••#•«•••# 

Did this plaintiff do everything a reasonably prudent man, 
under the circumstances, would have done or did he do 
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something that a reasonably prudent man would not have 
done, under the circumstances. If so, he was negligent, 
and if he was negligent, was his negligence such that the 
accident could not have happened without it. Then that 
is the proximate cause of the accident, and if you find that 
he was there, that was the proximate cause, your verdict 
would have to be for the defendant. 

The Court instructs the jury that even if you find from 
the evidence that the driver of the Arrow cab was, at 

399 the time and place in question, guilty of negligence 
charged in plaintiff’s declaration, yet, if you further 

find from the evidence and under the instructions of the 
Court that the plaintiff, Charles Houser, was also negligent, 
and that his negligence, if any, caused or proximately con¬ 
tributed to cause the accident, then plaintiff cannot recover. 
And the Court further instructs you that under such cir¬ 
cumstances, you are not warranted in comparing the negli¬ 
gence, if any, of the plaintiff, Charles Houser, and the 
driver of the Arrow cab to determine which was guilty of 
the greater negligence, but if you find from the evidence 
that the plaintiff, Charles Houser, was guilty of any want 
of ordinary care which caused or proximately contributed 
to cause the accident in question, then you shall find the 
defendants not guilty and render verdict in favor of de¬ 
fendants. 

Now, the defendant contends that by a fair preponder¬ 
ance of the evidence shows that plaintiff was negligent. 
Plaintiff puts himself there in a place near where cars could 
drive in there, and turn right toward him, and that he knew 
the car was there, and all he had to do was to keep his eyes 
raised and he could not have possibly been hit. Of course 
if the plaintiff had been looking at that car while it was 
there, he could easily have avoided being hit by it. 

400 The question is, is he guilty of contributory negli¬ 
gence. That is a question of fact for you; whether 

he could have looked at that other car. 

The plaintiff also contends, it is the contention that both 
of these litigants knew exactly how cars came and went in 
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that gasoline station, and that plaintiff must have known 
that he was in a dangerous place and that knowing he was 
in a dangerous place, he ought to have kept a sharp lookout. 
Whether a person would if in a place of danger, I can’t 
tell you as a matter of law. I can only tell you the degree 
of care a person should exercise; that is, under all the cir¬ 
cumstances, and if the danger is greater, then the care 
should be greater. 

*•*#**••#• 

If your final verdict is that you think the plaintiff is en¬ 
titled to recover, then of course you should take up the 
question of damages. The rule is where the defendant is 
guilty of having caused an injury negligently, it is a ques¬ 
tion of reimbursing the plaintiff—not of punishing the de¬ 
fendant. So the rule is that you should endeavor to de¬ 
cide upon such sum which would fairly and reasonably, 
and adequately, compensate plaintiff for his injuries. 
401 You have to consider (1) his expense. He has 
claimed now his medical expense. You heard the 
testimony of the Doctor as to his bill. If you believe you 
should include it in your verdict, that a fair preponderance 
of the evidence shows you it was reasonably expended or 
for which liability was reasonable incurred; if you feel 
the Doctor did render reasonable services, then you should 
include such sum as you think would be reasonable com¬ 
pensation for his services; (2) is loss of compensation. 
The burden is always upon the plaintiff. He contends that 
he lost employment. If you believe that loss of employ¬ 
ment, that he lost earnings as a taxicab driver and that it 
was due to his injury, then you should include that loss in 
your verdict. 

Now, on July 1 he took a job which paid him $100.00 a 
month and still keeps it, which is $10.00 less than he was 
earning. You should take that into consideration, if you 
believe by a fair preponderance of the evidence he was 
unable to go back to driving a taxicab. Unless you are 
convinced that this is the case, you should not make any 
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allowance for any decrease in his earnings. However, if 
a fair preponderance of the evidence convinces you that 
his decrease in earnings is due to injuries which still con¬ 
tinue, you should be entitled to take that into considera¬ 
tion. The final element is compensation for his pain 

402 and suffering. You should allow such sum as would 
reasonably compensate him for that. If you think 

he has entirely recovered from the accident, you should 
take that into consideration. 

The Court: Is that about all? I think that covers it. 
Mr. Roberts: Except I am not at all sure the jury heard 
clearly the question of contributory negligence. You gave 
that rather rapidly. I know I did not hear it, and I wonder 
if they did. 

The Court (Continuing) What I am trying to say is, 
you are not to undertake to go into the degrees of care¬ 
lessness. If you find that the plaintiff was negligent and 
that the accident would not have happened but for his neg¬ 
ligence, he would not be entitled to recover even if the de¬ 
fendant were more negligent than he. 

Mr. Lichtenberg: Failure to keep a proper lookout is 
negligence. 

The Court (Continuing) The plaintiff contends that the 
defendant did not keep a proper lookout. I thought I called 
your attention to the fact that that was his contention; 
that it would be negligence if he failed to keep it, under all of 
the circumstances. Then you should take into consid- 

403 eration the time it happened, their familiarity with 
the location. Of course this is the first time anything 

like this occurred. Should the defendant be expecting some 
repair work to be going on at that time; and in failing to 
see this man was he guilty of negligence. 
*#•*•••••• 
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432 Affidavit of Bert McClear 
District of Columbia, ss: 

Bert McClear, 610 9th Street, Northeast, Washington, 
District of Columbia, being first duly sworn, on oath de¬ 
poses and says: 

On Sunday morning, December 15, 1940, one Paul B. 
Martin came and took me to the office of Roberts & Mclnnis 
in the Transportation Building. There were present Mr. 
William A. Roberts, Mr. Milton S. Musser, a stenographer, 
Mr. Martin, and myself. 

I told Mr. Roberts that I did not have a clear recollec¬ 
tion as to what had happened on the night of October 18, 
1938, but he insisted that I answer his questions. When I 
did answer him he would rephrase my answer and tell the 
stenographer to write it down as he gave it. When he 
finished he told me that he knew a lot of important people, 
especially some Congressmen and Senators who could do 
me some good at the National Guard. 

When I read the typed statement of questions and an¬ 
swers I realized that the answers were not as I had given 
them but instead as Mr. Roberts had given them to the 
stenographer. Thus, w’hen I had said that I didn’t 

433 remember whether I had walked or received a ride 
home from Mr. Houser’s house, the statement indi¬ 
cated that I had said that I had walked home. When I was 
asked whether I had ever seen Douglas, I said that I 
couldn’t remember; that I wouldn’t know him if I saw him. 
The purported copy of my answer is that I said that I had 
never seen Douglas. The same treatment was given to 
my answer with regard to a woman and a policeman. In 
numerous instances where I replied that “most likely” or 
“I think”, or “probably” someone had not been present 
or some event had occurred, the answer omitted the qualify¬ 
ing statement and reads as if I had made a positive state¬ 
ment. 

I told Mr. Roberts and his assistants that I was not posi¬ 
tive about any of the facts as they appear in the proposed 
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affidavit and that I didn’t think it was an accurate tran¬ 
scription of what I had said. I admitted that it was prob¬ 
ably an accurate transcription of what he had told the 
stenographer I had said. Accordingly, I refused to sign 
the statement. 

Mr. Martin then took me to the Atlas Theater and told 
me that I had better sign the paper because he could get 
some Marshals down and have me locked up if I didn’t do 
so. I told him that I didn’t think anyone would arrest me 
for refusing to sign a paper that didn’t tell the truth. He 
called me several other times and threatened me with arrest 
but I told him that I would not sign the paper. 

BERT McCLEAR 

Subscribed and sworn to before me this 27 day of De¬ 
cember, 1940. 


(Seal) 


MINNIE M. DODSON 
Notary Public, D. C. 




